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B 1 b
The Global Model of Constitutional Rights

i. the project

Since the end of the Second World War and the subsequent success of
constitutional judicial review, one particular model of constitutional
rights has had remarkable success, first in Europe and now globally. In
a nutshell, this global model of constitutional rights sees rights as protecting
an extremely broad range of interests but at the same time limitable by
recourse to a balancing or proportionality approach. Thus, it places itself
in sharp contrast to the conceptions of rights proposed by most if not all
moral and political philosophers who agree that rights protect only a
limited set of especially important interests while enjoying a special,
heightened, normative force. However, while the global model of con-
stitutional rights does not seem to sit well with the philosophical con-
ceptions of rights that have been proposed to date, it has itself still not
been sufficiently theorized. The important and interrelated questions
which it raises are the following. (1) Which theory or conception of rights
explains best the global model of constitutional rights, including the
questions of which values are protected by rights and what are their
limits? (2) How does the judicial enforcement of this particular conception
of constitutional rights relate to the value of democracy? (3) How does
it relate to the value of the separation of powers, in particular to consider-
ations of the relative institutional competence of courts on the one hand
and the elected branches on the other? A comprehensive theory of
constitutional rights must provide an integrated answer to these ques-
tions: the theory of rights which it proposes must also reflect attractive
conceptions of democracy and the separation of powers. This book
presents such a theory.
Its main features are the following. (1) The theory follows a substantive

moral approach in that it is grounded in political morality; this can be
contrasted with a formal theory such as Robert Alexy’s influential theory



of rights as principles or optimization requirements.1 (2) It is reconstructive,
i.e. it is a theory of the actual practice of constitutional rights law around
theworld. I will explain this in detail below. (3) It is general in that it does not
focus on specific issues or rights but aims at identifying features of their
moral structure which are shared by many or all constitutional rights.

ii. the global model and the dominant narrative

This section will introduce the four central features of the global model of
constitutional rights; and it will do so by contrasting themwith what I shall
call the dominant narrative of the philosophy of fundamental rights. The
dominant narrative holds (1) that rights cover only a limited domain by
protecting only certain especially important interests of individuals; (2) that
rights impose exclusively or primarily negative obligations on the state; (3)
that rights operate only between a citizen and his government, not between
private citizens; and (4) that rights enjoy a special normative force, which
means that they can be outweighed, if at all, only under exceptional
circumstances. Of these features of the dominant narrative, the general
acceptance of the second—rights as imposing negative obligations on the
state—has already eroded considerably, mainly because of the growing
recognition of social and economic rights.2 The third—limitation to the
relationship between citizen and government—while generally held to
be true, does not normally attract much attention from rights theorists.
The first and the fourth—special importance and special normative force—
are still hardly controversial. However, under the global model of consti-
tutional rights all four elements of this narrative have been given up—and
often a long time ago. The doctrines and developments in constitutional
rights law which have led to their erosion are rights inflation, positive
obligations and socio-economic rights, horizontal effect, and balancing
and proportionality. These doctrines and developments form the core of
the global model of constitutional rights and provide the basic materials
out of which the following chapters will reconstruct the theory of rights
proposed here.

1 Alexy, A Theory of Constitutional Rights (Oxford University Press, 2002). My essay ‘Balancing and the
Structure of Constitutional Rights’, (2007) 5 International Journal of Constitutional Law 453 criticizes Alexy’s
formal approach and recommends a substantive moral one; this book, by providing such a substantive
moral theory of rights, can thus be read as offering a constructive response to what I regard as
deficiencies in Alexy’s methodology. For a generally positive review of Alexy’s book see Kumm,
‘Constitutional Rights as Principles: On the Structure and Domain of Constitutional Justice’, (2004) 2
International Journal of Constitutional Law 574.
2 For a theoretical account of this development, see Fredman, Human Rights Transformed: Positive Rights
and Positive Duties (Oxford University Press, 2008), ch. 1.
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1. Rights inflation

Constitutional rights are no longer seen as only protecting certain particu-
larly important interests. Especially in Europe a development has been
observed which is sometimes pejoratively called ‘rights inflation’,3 a name
which I shall use in a neutral sense as referring to the increasing protection
of relatively trivial interests as (prima facie) rights. The European Court of
Human Rights (ECtHR) routinely reads such interests into the right to
private life (Article 8 of the European Convention on Human Rights
[ECHR]). For example, in the famous Hatton case, which concerned a
policy scheme which permitted night flights at Heathrow airport, thus
leading to noise pollution which disturbed the sleep of some of the
residents living in the area, the Court discovered as part of Article 8 the
right not to be ‘directly and seriously affected by noise or other pollution’,4

dismissively dubbed ‘the human right to sleepwell’ byGeorge Letsas.5 The
broad understanding the Court takes towards the issue of private life
becomes clear in one of its more recent attempts to circumscribe it:

The Court recalls that the concept of ‘private life’ is a broad term not
susceptible to exhaustive definition. It covers the physical and psycho-
logical integrity of a person. It can therefore embrace multiple aspects of
the person’s physical and social identity. Elements such as, for example,
gender identification, name and sexual orientation and sexual life fall
within the personal sphere protected by Art. 8. Beyond a person’s
name, his or her private and family life may include other means of
personal identification and of linking to a family. Information about the
person’s health is an important element of private life. The Court further-
more considers that an individual’s ethnic identity must be regarded as
another such element. Article 8 protects in addition a right to personal
development, and the right to establish and develop relationships with
other human beings and the outside world. The concept of private life
moreover includes elements relating to a person’s right to their image.6

Thus, the Court has, for example, considered the storing of fingerprints
and DNA samples by the state7 and the publication of photographs of a

3 Letsas, A Theory of Interpretation of the European Convention on Human Rights (Oxford University Press,
2007), 126.
4 Hatton v. United Kingdom (2003) 37 EHRR 28, para. 96.
5 Letsas, A Theory of Interpretation of the European Convention on Human Rights (Oxford University Press,
2007), 126.
6 S v. United Kingdom (2009) 48 EHRR 50, para.66 (footnotes omitted).
7 Ibid., para. 67.
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person in her daily life by a magazine8 as falling within the scope of
‘private life’. With regard to sexual autonomy, the Court not only held
that consensual homosexual sex was part of ‘private life’,9 but came close
to saying that homosexual sado-masochistic group sex orgies involving
considerable violence were protected as well.10 Article 8 also protects a
right to access to the information relating to a person’s birth and origin.11

While the ECtHR has not provided a comprehensive definition of the
meaning of ‘private life’, it will still require that the interest in question
be part of ‘private life’, whatever that term exactly means, and thus
the Court will not necessarily accept any interest as falling within the
scope of Article 8; in other words there is still a threshold which needs to
be crossed for an interest to become a right. By way of contrast, the
German Federal Constitutional Court has explicitly given up any thresh-
old to distinguish a mere interest from a constitutional right. As early as
1957 it held that Article 2(1) of the Basic Law, which protects everyone’s
right to freely develop his personality, is to be interpreted as a right to
freedom of action.12 The Court provided various doctrinal reasons for
this result, its main argument being that an earlier draft of Article 2(1)
had read ‘Everyone can do as he pleases’ (‘Jeder kann tun und lassen was er
will’), and that this version had been dropped only for linguistic
reasons.13 The Court affirmed this ruling in various later decisions;
most famously it declared that Article 2(1) of the Basic Law included
the rights to feed pigeons in a park14 and to go riding in the woods.15

It must be noted that the broad understanding of rights does not, of
course, imply that the state is prohibited from interfering with the right
in question. Rather, there is an important conceptual distinction
between an interference with and a violation of a right: an interference
will only amount to a violation if it cannot be justified at the justification
stage. Thus, the broad understanding of rights at the prima facie stage
must be seen in conjunction with the proportionality test which permits

8 von Hannover v. Germany (2005) 40 EHRR 1, para. 53.
9 Dudgeon v. United Kingdom (1982) 4 EHRR 149, paras. 40–41.
10 Laskey, Jaggard and Brown v. United Kingdom (1997) 24 EHRR 39, para. 36. The Court left open the
question of whether the activities in question fell within the scope of Article 8 in their entirety, but
proceeded on the assumption that they did.
11 Odievre v. France (2004) 38 EHRR 43, para. 29.
12 BVerfGE 6, 32 (Elfes).
13 Ibid., 36–7.
14 BVerfGE 54, 143 (Pigeon-Feeding).
15 BVerfGE 80, 137 (Riding in the Woods).
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the limitation of prima facie rights when they are outweighed by a
competing right or public interest. But it is notable that, contrary to
the language used by philosophers, courts are very generous in labelling
an interest a ‘right’, and therefore, again contrary to philosophical usage,
they do not attach much weight to a right simply by virtue of its being a
right. Furthermore, and again in contrast to some philosophical usage,
what is referred to as the ‘right’ is only the prima facie right, not the
definite right. So European lawyers routinely speak of human or consti-
tutional rights to many things which people regularly do not have a
definite right to.16

2. Positive obligations and socio-economic rights

Rights are no longer regarded as exclusively imposing negative obliga-
tions on the state. But while most theorists of rights only started to
reconsider their views on this issue following the growing acceptance
of socio-economic rights (particularly their inclusion in the South African
Constitution), constitutional rights law abandoned the view that rights
impose only negative obligations in the 1970s, when the doctrines of
positive obligations or protective duties became established. The idea is
that the state is under a duty to take steps to prevent harm to the interests
protected by (otherwise negative) rights. Thus, the statemust, as a matter
of constitutional rights law, put in place a system which effectively
protects the people from dangers emanating from other private persons,
such as criminal activities which threaten, for example, life, physical
integrity, or property; and it must also protect them from dangers
which do not have a (direct) human cause, such as natural disasters.
In the jurisprudence of the ECtHR, the idea of positive obligations,

first introduced in the Belgian Linguistics case of 1968,17 is well-
established. In the case of the right to life, it is even supported by the
text of the Convention, which states in Article 2(1) that ‘[e]veryone’s
right to life shall be protected by law’. The Osman case provides a good

16 This approach is sometimes criticized as ‘guilty of “promoting unrealistic expectations” ’ (Webber,
The Negotiable Constitution: On the Limitation of Rights [Cambridge University Press, 2009], 123), but
whether it really is promoting such expectations depends on the way the word ‘right’ is used by the
people. I am not sure that Europeans would be misled in the way Webber envisages; in any case the
charge that they would is unsubstantiated. Furthermore, the linguistic meaning of the terms ‘human
right’ or ‘constitutional right’ as used by the population is likely to change over time, following the
developments in the courts.
17 Case Relating to Certain Aspects of the Laws on the Use of Languages In Education In Belgium (1979–80) 1
EHRR 252, para. 3.
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example of the Court’s approach to this provision. A former teacher of
Ahmet Osman, who was about 15 years old at the time, was obsessed
with him and ultimately wounded the boy and killed his father. The
family alleged that the police had not done enough to protect Osman
and his father from the threat. The Court argued that Article 2(1) ECHR
required not only that the state refrain from killing, but also that it ‘put in
place effective criminal law provisions to deter the commission of
offences against the person backed up by law-enforcement machinery
for the prevention, suppression and sanctioning of breaches of such
provisions’18 and that the provision may additionally ‘imply in certain
well-defined circumstances a positive obligation on the authorities to take
preventive operational measures to protect an individual whose life is at
risk from the criminal acts of another individual’.19

In the case of other rights there is no explicit textual basis supporting
the acknowledgement of positive obligations, but the Court nevertheless
consistently accepts their existence. Of the countless cases, the first von
Hannover judgment provides a good example of the Court’s approach.
Princess Caroline of Monaco had unsuccessfully tried to stop the publi-
cation of certain pictures of her in German gossip magazines; she argued
that the publication violated her right to private life under Article 8 of the
Convention. The Court relied on its well-established case law to grant
the existence of a positive obligation to protect privacy:

The Court reiterates that although the object of Art. 8 is essentially that of
protecting the individual against arbitrary interference by the public
authorities, it does not merely compel the State to abstain from such
interference: in addition to this primarily negative undertaking, there may
be positive obligations inherent in an effective respect for private or
family life. These obligations may involve the adoption of measures
designed to secure respect for private life even in the sphere of the
relations of individuals between themselves. That also applies to the
protection of a person’s picture against abuse by others.20

The legally difficult question in cases involving positive obligations is not
the existence of positive obligations as such; this is well-established case
law. Rather, it is the question of whether the state has done enough to
comply with its obligation (in Osman it had, and in von Hannover it had

18 Osman v. United Kingdom (2000) 29 EHRR 245, para. 115.
19 Ibid. (emphasis added).
20 von Hannover v. Germany (2005) 40 EHRR 1, para. 115.
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not). But that is a separate question concerning the limits of the right,
which does not affect the point to be made here, namely the move away
from an understanding of rights as concerned exclusively with negative
obligations.
The textual basis for the assumption that Convention rights generally

impose positive obligations is weak. In particular, the limitation clauses,
especially of Articles 8 to 11 (the rights to respect for private and family
life, freedom of religion, freedom of expression, and freedom of associ-
ation and assembly), regularly refer to ‘restrictions’, ‘limitations’, and
‘interferences’, which indicates a negative understanding of rights. In its
more recent case law, the Court has tried to support its approach by
reference to Article 1. For example, in a case involving the right to
property (Article 1 of Protocol No. 1) the Court stated:

The essential object of Article 1 of Protocol No. 1 is to protect a person
against unjustified interference by the State with the peaceful enjoyment
of his or her possessions. However, by virtue of Article 1 of the Conven-
tion, each Contracting Party ‘shall secure to everyone within [its] jurisdic-
tion the rights and freedoms defined in [the] Convention’. The discharge
of this general duty may entail positive obligations inherent in ensuring
the effective exercise of the rights guaranteed by the Convention. In the
context of Article 1 of Protocol No. 1, those positive obligations may
require the State to take the measures necessary to protect the right of
property.21

But obviously, the reference to the word ‘secure’ in Article 1 ECHR does
not even come close to a water-tight doctrinal argument for the general
doctrine of positive obligations. The Court was certainly not forced to its
conclusion by such textual subtleties; rather it must have found the idea
of positive obligations attractive as a matter of the theory of rights
underlying the Convention as a whole. But it has never spelt out what
this theory is.
In German constitutional jurisprudence, the idea of protective duties

(Schutzpflichten) was acknowledged for the first time in the first abortion
decision of 1975, where the Federal Constitutional Court held that the
state is under a duty to protect the fetus against the implementation of
the woman’s wish to have an abortion.22 To establish the existence of
the protective duty, the Court referred to the idea of an ‘objective system

21 Broniowski v. Poland (2005) 40 EHRR 495, para. 143.
22 BVerfGE 39, 1 (First Abortion Judgment).
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of values’ set up by the Basic Law, which it had first established in the
Lüth decision, discussed below, and to the principle of human dignity
enshrined in Article 1 of the Basic Law.23 In subsequent case law it
dropped the reference to dignity and replaced the phrase ‘objective
system of values’ with the less controversial ‘objective dimension’ of
the basic rights. Today it is uncontroversial in Germany that the doctrine
of protective duties is a general doctrine the application of which is
not limited to certain rights; rather, the state is under a general obliga-
tion to take positive steps towards the protection of the rights of each
person. In practice, however, most cases have been about life and
physical integrity. In the Schleyer case of 1977, the Court held that the
state was under a duty to take adequate steps to rescue Martin Schleyer,
who had been kidnapped by the terrorist Red Army Faction (Rote Armee
Fraktion). The following quotation shows nicely the Court’s basic
approach to the issue.

Art. 2(2)(1) [the right to life] in conjunction with Art. 1(1)(2) Basic Law [the
duty to protect and respect human dignity] obligate the state to protect
every human life. This protective duty is comprehensive. It requires the
state to protect and support each life; this implies mainly to protect it
from illegal interferences by others. All state organs must, according to
their special roles, orient their activities towards this task. As human life
presents a supreme value, this protective duty must be taken particularly
seriously.24

The Court also had to deal with cases relating to the risks or harm
flowing from the use of nuclear energy,25 aircraft noise,26 and the storage
of American chemical weapons.27 It stuck to its earlier jurisprudence and
affirmed the existence of protective duties in all cases.
The South African Constitution explicitly endorses positive duties by

stating in its section 7(2): ‘The state must respect, protect, promote and
fulfil the rights in the Bill of Rights.’ Here, ‘respect’ refers to negative duties,
whereas ‘protect’ refers to positive duties. The South African Constitu-
tional Court has affirmed the existence of positive duties in its case law:

It follows that there is a duty imposed on the State and all of its organs not
to perform any act that infringes these rights. In some circumstances there
would also be a positive component which obliges the State and its organs

23 Ibid., 41–2. 24 BVerfGE 46, 160, 164 (Schleyer). 25 BVerfGE 49, 89 (Kalkar I).
26 BVerfGE 56, 54. 27 BVerfGE 77, 170.
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to provide appropriate protection to everyone through laws and struc-
tures designed to afford such protection.28

Furthermore, there is the aforementioned trend towards the acknow-
ledgement of socio-economic rights, which obviously impose positive
duties on the state and thus conflict with the dominant narrative
according to which rights are concerned only with negative obligations.
Socio-economic rights are explicitly included in the South African Con-
stitution, which contains in its sections 26, 27, and 29 rights to housing,
health care, food, water, social security, and education. Of course, it
would be naı̈ve to think that the inclusion of such rights in a constitution
was a sufficient step to resolve poverty. As acknowledged by the South
African Constitutional Court in its first decision on socio-economic
rights, a major practical problem lies in the scarcity of resources,29 and
this cannot be fixed by a constitutional provision. But the important
point for present purposes is that socio-economic rights are acknow-
ledged at the constitutional level, however easily limitable those rights
may be.
While the South African Constitution is explicit about the inclusion of

socio-economic rights, as a matter of substance, similar rights have been
read into other constitutions. The ECtHR, while regularly stressing that
the ECHR ‘does not, as such, guarantee socio-economic rights’,30 has
accepted some socio-economic entitlements mainly through the use of
its doctrine of positive obligations, discussed above, as flowing from
several Convention articles, including Articles 2 (life), 3 (prohibition of
inhuman or degrading treatment), 6 (fair trial), 8 (private and family life),
and 14 (non-discrimination).31 The German Federal Constitutional Court
holds the view that a right to a social minimum follows from Articles 1(1)
and 20(1) of the Basic Law (the principle of human dignity in conjunction
with the principle of the welfare state).32 Thus, in light of the relative
wealth of Germany compared to South Africa, the actual constitutional
entitlements of a poor person will be considerably higher in Germany

28 Carmichele v. Minister of Safety and Security, 2001 (4) SA 938 (CC), para. 44. See also Rail Commuters Action
Group v. Metrorail, 2005 (2) SA 359 (CC), paras. 70–71.
29 Soobramoney v. Minister of Health (KwaZulu-Natal) (1997) ZACC 17, para. 11.
30 See, for example, Pançenko v. Latvia (App No 40772/98), Decision of 28 October 1999, para. 2.
31 For an overview, see Brems, ‘Indirect Protection of Social Rights by the European Court of Human
Rights’, in Barak-Erez and Gross (eds.), Exploring Social Rights (Hart Publishing, 2007), ch. 7.
32 Cf. most recently BVerfG, 1 BvL 1/09 of 9.2.2010 (Hartz IV), para. 133.

The Global Model of Constitutional Rights b 9



than in South Africa, in spite of the absence of an explicit commitment to
socio-economic rights.
It is remarkable that while positive obligations were first acknow-

ledged by courts in Europe on the basis of constitutional texts which at
face value offered very little support for this view, the new South African
Constitution, as the youngest constitution considered here, explicitly
endorses both positive obligations and socio-economic rights. Both of
these observations—the endorsement in absence of textual support and
the subsequent explicit inclusion in the text of a new constitution—
provide strong indicators that positive duties and socio-economic rights
are indeed part of an emerging global consensus of thinking about
constitutional rights which departs from the dominant narrative in
important ways.

3. Horizontal effect

Constitutional rights are no longer seen as affecting only the relationship
between the citizen and the state; rather, they apply in some way
between private persons as well. For example, the constitutional right
to privacy may protect a person not only against infringements of his
privacy by the state, but also against such infringements by his neigh-
bour, landlord, or employer. The doctrinal tool which achieves this is
called the horizontal effect of rights, where ‘horizontal’ as opposed to
‘vertical’ indicates that rights operate between private persons. It is
possible to see the horizontal effect of rights as a subset of positive
obligations, discussed above: the state is under a positive obligation to
ensure that private persons do not violate other private persons’ rights.
Alternatively, it can be seen as its own category which gives effect to
constitutional rights between private persons.
The first court to acknowledge horizontal effect was the German

Federal Constitutional Court in its famous Lüth decision of 1953.33

Erich Lüth had called for a boycott of a new film by director Veit Harlan
on the grounds of the latter’s previous involvement with the Nazi
regime. As this call for a boycott had the potential to result in substantial
harm to the financial success of the movie, the producer and his distrib-
uting company obtained a court injunction against Lüth. When the

33 BVerfGE 7, 198 (Lüth). English translation from the website of the University of Texas School of Law:
http://www.utexas.edu/law/academics/centers/transnational/work_new/[copyright: Basil
Markesinis].
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matter came before the Federal Constitutional Court, it had to decide
whether constitutional law, especially the right to freedom of opinion
(Article 5[1] of the Basic Law) had any effect on the private law governing
the relationship between Lüth and Harlan (and his distributing com-
pany). The Court first set out the traditional understanding of consti-
tutional rights: ‘There is no doubt that the main purpose of basic rights is
to protect the individual’s sphere of freedom against encroachment by
public power: they are the citizen’s bulwark against the state.’34 But it
then added one of the most famous paragraphs of its history:

But far from being a value-free system the Constitution erects an objective
system of values in its section on basic rights, and thus expresses and
reinforces the validity of the basic rights. This system of values, centring
on the freedom of the human being to develop in society, must apply as a
constitutional axiom throughout the whole legal system: it must direct
and inform legislation, administration, and judicial decision. It naturally
influences private law as well; no rule of private law may conflict with it,
and all such rules must be construed in accordance with its spirit.35

Applying this approach to the facts, it concluded that the lower court had
failed to adequately take into account the right to freedom of opinion.
The idea of an objective system (or order) of values subsequently
became one of the cornerstones of German constitutional jurisprudence.
It was heavily criticized by some academics in particular for its moralistic
undertones; it was feared that the ‘objective order of values’ could easily
lead to a ‘tyranny of values’ which would be relied upon to restrict
individual freedom.36 Presumably in response to these concerns, the
Court later quietly replaced the term with the less controversial idea of
an ‘objective dimension’ of the basic rights. But what exactly the object-
ive system of values or the objective dimension of the basic rights mean
remains something of a mystery to this day. In spite of this open
question, the important lesson to be drawn is that the idea of consti-
tutional rights affecting only the relationship between the citizen and the
state was abandoned as early as 1953 in Germany. The Court affirmed the
doctrine of the horizontal effect of rights in numerous later decisions,
many but not all of which are about freedom of opinion; it is uncontro-
versial that the doctrine is not limited to certain rights but applies across

34 Ibid., 204.
35 Ibid., 205 (emphasis added; references omitted).
36 Denninger, ‘Freiheitsordnung—Wertordnung—Pflichtordnung’, (1975) Juristenzeitung 545, 547.
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the board. For example, the Court decided that a judgment of a lower
court violated the claimant’s personality right (Article 2[1] in conjunction
with Article 1[1] of the Basic Law) by upholding a contractual agreement
between the claimant’s parents and their bank which led to the impos-
ition of heavy debts on the claimant, who was a minor at the time;37 and
it declared a judgment which relied on aesthetic reasons to deny a
Turkish tenant the right to install a dish antenna which would have
enabled him to receive TV programmes from Turkey a violation of his
right to freedom of information.38

In Canada, the question ofwhether constitutional rights operate between
private persons was first considered by the Canadian Supreme Court in the
Dolphin Delivery case in 1986, only four years after the Canadian Charter of
Rights and Freedoms had come into force. Dolphin had obtained an
injunction against a union, prohibiting secondary picketing; the union
argued that this was unconstitutional in that it violated their right to
freedom of expression. The important constitutional question was whether
Charter rights applied between private litigants. While the Court in a first
step denied the direct applicability of the Charter when the relevant law
was, as in the case at hand, common law, it then continued by stating that
even though the Charter was not directly applicable, the common law
ought to be developed in a way consistent with Charter values, thus
installing what is technically called weak indirect horizontal effect.39

South Africa is, to my knowledge, the only jurisdiction today which
has explicitly endorsed horizontal effect in its constitution. Section 8(2)
of the South African Constitution states in slightly awkward language:
‘A provision of the Bill of Rights binds a natural or a juristic person if, and
to the extent that, it is applicable, taking into account the nature of the
right and the nature of any duty imposed by the right.’ This explicit
endorsement of horizontal effect in a young constitution strengthens
further the view proposed here that horizontal effect is by now a well-
established feature of the global model of constitutional rights.
There exist a number of complex and controversial issues about

horizontal effect; in particular, first, the question of whether it is strong
or weak, i.e. whether in a case where it is not possible to reinterpret the
statute in question in line with the requirements of constitutional rights,

37 BVerfGE 72, 155. 38 BVerfGE 90, 27.
39 Retail, Wholesale & Dep’t Store Union v. Dolphin Delivery Ltd. (1986) 2 SCR 573, 605. The subsequent
judgment in Hill v. Church of Scientology of Toronto (1995) 2 SCR 1170 confirmed this approach and fleshed it
out further.
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the statute is unconstitutional or not; and second, whether horizontal
effect should be direct or indirect, i.e. whether constitutional rights
‘directly’ create rights between private persons or whether they do so
only ‘indirectly’ via the (re-)interpretation of the existing private law.40

The brief overview presented above cannot do justice to the complex-
ities. But it does show that the practice of constitutional rights law no
longer sees rights as exclusively concerned with the relationship between
the individual and the state; rather, in some way, they have an impact on
the relationship between private individuals as well.

4. Balancing and proportionality

Contrary to the dominant narrative, it is not the case that constitutional
rights generally enjoy a special or heightened normative force in legal
practice. While it is true that some rights, such as the right to freedom
from torture and degrading or humiliating treatment or punishment in
Article 3 ECHR, or the right to a fair trial in Article 6 ECHR, are absolute,
most rights—including the rights to life, physical integrity, privacy,
property, freedom of religion, expression, assembly, and association—
can generally be limited in line with the proportionality test, at the core
of which is a balancing exercise where the right is balanced against a
competing right or public interest. Proportionality has become the
central concept in contemporary constitutional rights law, and, in add-
ition to the jurisdictions examined in this book, has been accepted by
virtually every constitutional court in Central and Eastern Europe and is
increasingly employed in Central and South American jurisdictions.41

Different courts use different formulations of what is essentially the
same test. The German Federal Constitutional Court follows a four-
pronged test according to which the policy interfering with the right
must be in pursuit of a legitimate goal; it must be a suitable means of
furthering the achievement of the goal (suitability or rational connec-
tion); it must be necessary in that there must not be a less restrictive
and equally effective alternative (necessity); and it must not impose a

40 On these distinctions and other doctrinal problems involved in the doctrine of horizontal effect cf.
Gardbaum, ‘The “Horizontal Effect” of Constitutional Rights’, (2003–4) 102 Michigan Law Review 387;
Gardbaum, ‘Where the (State) Action is’, (2006) 4 International Journal of Constitutional Law 760; Kumm
and Ferreres Comella, ‘What is so Special about Constitutional Rights in Private Litigation?
A Comparative Analysis of the Function of State Action Requirements and Indirect Effect’, in Sajó and
Uitz (eds.), The Constitution in Private Relations (Eleven, 2005).
41 Stone Sweet and Mathews, ‘Proportionality Balancing and Global Constitutionalism’, (2008–9) 47
Columbia Journal of Transnational Law 72, 112.
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disproportionate burden on the right-holder (balancing or proportion-
ality in the strict sense). The ECtHR demands that the policy further a
legitimate goal and a pressing social need and that it be proportionate to
the achievement of the legitimate goal.42 The Canadian Supreme Court
adopted proportionality analysis, which has become known as the ‘Oakes
test’, in its most famous judgment to date:

First, the measures adopted must be . . . rationally connected to the object-
ive. Second, the means, even if rationally connected to the objective in this
first sense, should impair ‘as little as possible’ the right or freedom in
question . . . Third, there must be a proportionality between the effects of
themeasureswhich are responsible for limiting theCharter right or freedom,
and the objective which has been identified as of ‘sufficient importance’.43

Proportionality is also accepted in South Africa. It was first established in
the Makwanyane case, which was decided under the Interim Constitu-
tion, where the Court held:

The limitation of constitutional rights for a purpose that is reasonable and
necessary in a democratic society involves the weighing up of competing
values, and ultimately an assessment based on proportionality . . . [T]here
is no absolute standard which can be laid down for determining reason-
ableness and necessity. Principles can be established, but the application of
those principles to particular circumstances can only be done on a case by
case basis. This is inherent in the requirement of proportionality, which
calls for the balancing of different interests. In the balancing process, the
relevant considerations will include the nature of the right that is limited,
and its importance to an open and democratic society based on freedom
and equality; the purpose for which the right is limited and the import-
ance of that purpose to such a society; the extent of the limitation, its
efficacy, and particularly where the limitation has to be necessary,
whether the desired ends could reasonably be achieved through other
means less damaging to the right in question.44

The Court later affirmed this approach in its interpretation of the final
Constitution of 1996. Finally, the UK House of Lords (now Supreme
Court) accepted as appropriate the test:

whether: (i) the legislative objective is sufficiently important to justify
limiting a fundamental right; (ii) the measures designed to meet the

42 Norris v. Ireland (1991) 13 EHRR 186, para. 41.
43 R. v. Oakes (1986) 1 SCR 103, para. 70 (emphasis in the original).
44 S. v. Makwanyane (1995) 3 SA 391, para. 104.

14 B The Global Model of Constitutional Rights



legislative objective are rationally connected to it; and (iii) the means used
to impair the right or freedom are no more than is necessary to accom-
plish the objective.45

In a later decision, it added the fourth stage (the balancing requirement):
‘[the judgment on proportionality] must always involve the striking of a
fair balance between the rights of the individual and the interests of the
community which is inherent in the whole of the Convention.’46

While these tests are all slightly different on the surface, they have in
common a balancing exercise where the right is balanced against the
competing right or public interest, which implies that in contrast to
the dominant narrative, rights do not seem to enjoy any special or
elevated status over public interests, but rather operate on the same
plane as policy considerations. This has been captured in Robert Alexy’s
influential theory of rights as principles which have to be balanced
against competing principles which include policy considerations;47

remarkably, this theory is widely regarded as the best reconstruction of
constitutional rights law available.48

iii. terminological clarifications

1. Global?

The notion of ‘the global’ model of constitutional rights requires explan-
ation. My claim is not that the model introduced in the previous section
is global in the sense that it is accepted in every jurisdiction; rather its
global character flows from the combination of two factors: first, that its
appeal is not limited to certain countries or regions (e.g. Europe); and
second, that it can claim greater appeal on a global scale than any rival
model (such as, in particular, the US model of rights49). Indicators of its
dominant global appeal are, first, the convergence in the doctrinal
arsenal that is employed globally, in particular the ideas of horizontal
effect, positive obligations, and balancing and proportionality, and,
second, the historical links which provide explanations of how ideas
and concepts travelled between jurisdictions. Some of the historical

45 R (Daly) v. Secretary of State for the Home Department (2001) UKHL 26, para. 27.
46 Huang and others v. Secretary of State for the Home Department (2007) UKHL 11, para. 19.
47 Alexy, A Theory of Constitutional Rights (Oxford University Press, 2002), ch. 3.
48 Kumm, ‘Constitutional Rights as Principles: On the Structure and Domain of Constitutional Justice’,
(2004) 2 International Journal of Constitutional Law 574, 596.
49 See s. IV on the question of whether the US follows a different model of rights.
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roots of the global model lie in Europe. The doctrine of horizontal effect
was first acknowledged by the German Federal Constitutional Court in
1953; the doctrine of positive obligations was first developed in the late
1960s by the ECtHR and from the mid-1970s by the German Court. The
origin of the principle of proportionality—which is the core concept of
constitutional rights law today—lies in German administrative law50 and
was imported into constitutional law by the Court as early as 1957 in its
famous Pharmacy Judgment (Apothekenurteil).51 These doctrines, and
inseparable from them, a certain model of rights, travelled from Ger-
many and the European level to other European jurisdictions, such as in
particular the ex-communist countries, and to other parts of the world,
such as Canada and South Africa.52 This explains why some authors
loosely speak of the ‘European’ model of rights; but this has to be
understood in the sense of ‘originating from Europe’ as opposed to
‘being endorsed (only) in Europe’; because of its global appeal it is
more precise to speak of the global model of constitutional rights.

2. Constitutional rights

This book mainly considers materials—mostly cases—from the ECtHR,
Germany, the United Kingdom, South Africa and Canada. This selection
may raise questions relating to its usage of the terms ‘constitution’ and
‘constitutional’. I include the ECHR here in spite of the fact that it is
technically not a constitution but an international treaty; however, the
ECtHR performs a review function very similar to that of the highest
domestic courts, the main difference arguably being a somewhat relaxed
intensity of review. Furthermore, I will generally refer to ‘constitutional’
rights in this book, a term which has some advantages over its alterna-
tives, ‘human’ or ‘fundamental’ rights, in that it makes clear that we are
concerned with legal (often justiciable) rights of a certain elevated status
over that of ordinary legislation. This includes the rights of the ECHR
and also the rights protected under weak systems of judicial review such
as the one in the United Kingdom. Furthermore, I will refer to the courts
adjudicating upon constitutional rights (in the sense just explained) as

50 Cf. Stone Sweet and Mathews, ‘Proportionality Balancing and Global Constitutionalism’, (2008–9) 47
Columbia Journal of Transnational Law 72, 97; Cohen-Eliya and Porat, ‘American Balancing and German
Proportionality: The Historical Origins’, (2010) 8 International Journal of Constitutional Law 263, 271.
51 BVerfGE 7, 377 (Pharmacy Judgment).
52 Stone Sweet and Mathews, ‘Proportionality Balancing and Global Constitutionalism’, (2008–9) 47
Columbia Journal of Transnational Law 72, 112–31.
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‘constitutional’ courts, independently of whether they are technically
supreme courts, constitutional courts, or—as in the case of the ECtHR—
international courts.

iv. the us: an outlier?

This book excludes US jurisprudence from the set of materials which it
seeks to reconstruct. The reason for this lies not in any claim to the effect
that the US follows a model of rights which is different from that of the
rest of the world; the book leaves this issue open. Rather it is that at this
particular point of its history, US practice is on the surface different
enough from the global model to justify leaving it aside, in order to
avoid the long, complicated and controversial argument which would
inevitably be needed to justify its inclusion and which would only
distract from the book’s main claims.
US constitutional rights law can be regarded as differing from that of

the rest of the world in several respects. Most obviously, it is different
with regard to the outcomes that it produces: many substantive views of
the US Supreme Court about what rights do or do not require are not
shared by other courts, for example on issues relating to abortion, hate
or other offensive speech, or gun control, to name a few. But more
important in the present context is that it seems, at least on the surface,
that the US follows a structurally different understanding of rights which
seems much closer to the dominant narrative. First, there is no rights
inflation in the US Supreme Court, or at least not to the same extent as in
Europe: the Court will only accept a liberty interest as a right if it can be
shown to be ‘deeply rooted in this Nation’s history and tradition’;53 its
reason for this caution is that ‘[b]y extending constitutional protection to
an asserted right or liberty interest, we, to a great extent, place the
matter outside the arena of public debate and legislative action. We must
therefore “exercise the utmost care whenever we are asked to break new
ground in this field”’.54 Second, there is no general acknowledgement of
horizontal effect; rather, constitutional rights will only apply when there
is ‘state action’.55 Third, there is no endorsement of positive duties and

53 See, for example,Washington v. Glucksberg (1997) 521 U.S. 702, 720.
54 Ibid.
55 For an overview, see Barendt, ‘The United States and Canada: State Action, Constitutional Rights and
Private Actors’, in Oliver and Fedtke (eds.), Human Rights and the Private Sphere (Routledge-Cavendish,
2007), 399.
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certainly none of socio-economic rights. The DeShaney case illustrates
this approach: the petitioner was a child who was subjected to a series of
beatings by his father until he eventually suffered permanent, serious
brain damage. He and his mother argued that the state had violated his
constitutional rights by failing to protect him from his father. The
Supreme Court, however, held that the Fourteenth Amendment,
which states that ‘no State shall . . . deprive any person of life, liberty,
or property, without due process of law’, was not violated. It relied on
textual and historical reasons to support this conclusion, arguing that the
clause was phrased as a limitation on the state’s power to act, not as a
guarantee of certain minimal levels of safety and security, and that its
history showed its purpose to be the prevention of government abusing
its power or employing it as an instrument of oppression. ‘Its purpose
was to protect the people from the State, not to ensure that the State
protected them from each other. The Framers were content to leave the
extent of governmental obligation in the latter area to the democratic
political process.’56 This understanding of constitutional rights thus
places the US Supreme Court in diametrical contrast to the ECtHR,
which would have applied its general doctrine of positive obligations and
held that the right to life and the right to private life (into which the
Court reads a right to physical integrity) place obligations on the state to
protect people’s lives and physical integrity from violations by third
parties. Finally, US constitutional law has not subscribed to the propor-
tionality test to determine the permissible limitations of rights, but uses a
variety of standards, including the strict scrutiny test which demands
that a law interfering with a fundamental right must serve a compelling
government interest and be narrowly tailored to the achievement of that
interest. According to common wisdom, this requirement is harder to
fulfil than proportionality; as the saying goes, strict scrutiny is ‘“strict” in
theory and fatal in fact’.57

It must be noted that all the above observations on the current state of
US law are controversial; and it would seem possible to construct an
argument to the effect that upon closer inspection the US model of rights
is not far removed from the global model. With regard to rights infla-
tion, it is arguable that the rational basis test which the US Supreme

56 DeShaney v. Winnebago County Department of Social Services (1989) 489 U.S. 189, 196.
57 This famous phrase was coined by Gunther, ‘The Supreme Court, 1971 Term—Foreword: In Search of
Evolving Doctrine on a Changing Court: A Model for a Newer Equal Protection’, (1972) 86 Harvard Law
Review 1, 8.
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Court applies to interests not deemed fundamental does in substance
award those interests a protection similar to the protection offered to
trivial interests under, for example, the German or European
approaches, albeit without labelling those interests as ‘rights’. With
regard to horizontal effect, the simple reference to the ‘state action’
doctrine raises the question of what counts as state action: under the
broadest possible understanding, the creation of any (private law) statute
or common law doctrine amounts to state action, from which it follows
that there is indeed state action in every legal dispute; and furthermore,
court decisions adjudicating claims between private individuals can
always be constructed as involving state action.58 At times the Supreme
Court has come close to taking this view,59 which, taken seriously,
would in substance lead to a broad acknowledgement of horizontal
effect via the state action doctrine. Thus, referral to the requirement of
‘state action’ does not resolve the problem of whether and to what
extent constitutional rights have an impact on the legal relationship
between private parties. With regard to the absence of positive obliga-
tions, the DeShaney judgment has been sharply criticized as relying on a
mistaken interpretation of the US constitution.60 And finally, with regard
to balancing and proportionality, even within the US Supreme Court,
Justice Breyer has shown sympathies for the European approaches on
balancing and proportionality and would prefer to see those approaches
used more widely within the interpretation of the US Bill of Rights.61

Furthermore, it is arguable that the current tiered scrutiny (strict and
intermediate scrutiny; rational basis review) amounts in substance to
something similar to proportionality analysis.
Thus, it is certainly a possibility that upon deeper analysis it turns out

that US practice, too, is best explained by the global model and the
reconstructive theory developed in this book. Furthermore, it remains of
course true that US constitutional rights law is a part of a Western liberal
tradition of rights discourse and that for this reason examples and cases
drawn from it will be useful for the analysis of specific issues even if its

58 Kumm and Ferreres Comella, ‘What is so Special about Constitutional Rights in Private Litigation?
A Comparative Analysis of the Function of State Action Requirements and Indirect Effect’, in Sajó and
Uitz (eds.), The Constitution in Private Relations (Eleven, 2005).
59 Shelley v. Kramer (1948) 334 U.S. 1.
60 Strauss, ‘Due Process, Government Inaction, and Private Wrongs’, (1989) Supreme Court Review 53.
61 District of Columbia v. Heller (2008) 128 S.Ct. 2783, 2852 (Breyer J, dissenting). For an insightful
discussion, cf. Cohen-Eliya and Porat, ‘The Hidden Foreign Law Debate in Heller: The Proportionality
Approach in American Constitutional Law’, (2009) 46 San Diego Law Review 367.
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doctrinal structure arguably differs from the global model. Therefore
this book will occasionally rely on US cases to illustrate a point. But for
the reasons given, a comprehensive analysis of how US law relates to the
global model is beyond the scope of this book.
It is an interesting point to note that many of the leading philosophers

of rights—Ronald Dworkin, Robert Nozick, James Griffin and others—
are Americans; their theories may be influenced by or, as in Dworkin’s
case, reconstructions of the US practice which, as explained, at least on
the surface seems to be much closer to the dominant narrative. If so, then
this makes even clearer the need for a theory of rights which is developed
against the backdrop of the global model of constitutional rights.

v. the reconstructive approach

The theory proposed in this book is reconstructive, which means that it is a
theory of the practice of constitutional rights law around the world (‘the
practice’) and especially those features of the practice which I summar-
ized under the label of ‘the global model of constitutional rights’. This can
be contrasted with what we might call a ‘philosophical’ theory of consti-
tutional rights which is insensitive to the practice. A philosophical theory
will aim at providing the morally best account of constitutional rights
while ignoring the question of the extent to which this account fits the
practice. When the practice departs from the philosophical theory then
this is for the philosophical theory a reason for regret only insofar as the
practice is deficient; but it does not affect the validity of the philosophical
theory. The reconstructive theory, by way of contrast, aims at providing
a theory which, like the philosophical theory, is morally coherent, but
unlike it, need not be the morally best (‘the one right’) theory, where
‘morally best’ is understood as morally best independently of the practice.
Of the several morally coherent theories, the reconstructive theory will
pick the one which fits the practice better than any other coherent theory.
Thus, the reconstructive theory is sensitive to both moral value and the
practice it seeks to reconstruct; it is, in Ronald Dworkin’s terminology, an
interpretive theory.62

There are two reasons why this book chooses the reconstructive
approach. First, the practice of constitutional rights adjudication around
the world provides scholars with a wealth of case law and doctrines
produced by judges who often deal with questions of constitutional

62 On interpretivism see Dworkin, Law’s Empire (Hart Publishing, 1986), ch. 2.
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rights on a daily basis and accumulate a practical expertise in this area
which philosophers cannot hope to match. It would simply be impru-
dent to ignore this wealth of materials and experience when developing
a theory of rights. Second, the extraordinary amount of political power
exercised by constitutional courts raises particularly urgent questions of
legitimacy and requires an assessment of the moral justifiability of the
practice; and for this the reconstructive account can be used.
The reconstructive theory can be employed for two further purposes.

First, it can be used to assess specific aspects of the practice; where the
practice departs from the reconstructive theory, this particular aspect of the
practice is, all things being equal, a mistake which should be corrected. For
example, if the reconstructive account holds that the practice is best
reconstructed as excluding moralism, then we can conclude that those
cases in which moralism nevertheless features are, all things being equal,
mistakes and should have been decided differently. Second, one can assess
the reconstructive account in light of a philosophical account and use the
philosophical account to criticize the reconstructive one and recommend
reform. However, for any philosophical theory to convincingly claim the
need for reform of the practice, it must first provide the best possible
understanding of the practice; otherwise the philosophical account risks
fighting against a distorted account of the practice or a straw man.
There are two kinds of reconstructive theories. The first can be called

moral reconstruction; this is the kind of theory which I have outlined
above and which will be proposed in this book. It aims at finding moral
value in a practice: something which makes it worth continuing with
that practice. It is of course possible that there is no such moral value, in
which case this would have to be acknowledged by adopting the per-
spective of what Dworkin calls the internal sceptic;63 the consequence is
that the practice ought to be discontinued. The second kind of recon-
struction is morally neutral; we might call it zeitgeist reconstruction.
Rather than aiming at identifying moral merit it aims at reconstructing
the practice in a way which shows the zeitgeist predominant in shaping
the practice. Zeitgeist reconstruction is a valid scholarly enterprise and
can be important for, in particular, historical and sociological purposes.
Two examples will show the difference between the two kinds of
reconstruction. We might be interested in a zeitgeist reconstruction of
Nazi law. So we would look at the practice of Nazi law and try to identify

63 Ibid., 78–9.
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important themes in it; and we would find one important theme which is
the idea of the racial superiority of Aryans over Jews. So we might say
that one aspect of our zeitgeist reconstruction of Nazi law is this pre-
sumed superiority. By way of contrast, if we had engaged in a moral
reconstruction of Nazi law, we could not have held that the idea of a
superiority of Aryans over Jews was a valid reconstruction: it lacks moral
value; or in other words, it is not a principle but a falsity. So a moral
reconstruction of Nazi law would look very different from a zeitgeist
reconstruction. The second example is closer to contemporary consti-
tutional rights law. Suppose that a look at the practice shows that
sometimes the practice rejects moralism and sometimes it approves of
moralism. For example, moralism towards homosexuals is no longer
regarded as acceptable today by the courts, whereas 50 years ago it
clearly was; but recently the German Federal Constitutional Court
regarded moralism towards people engaging in incest as acceptable.64

Someone engaging in moral reconstruction must give a morally coher-
ent account of the legitimacy of moralism which also fits the practice.
She could not just argue that the correct moral reconstruction held that
moralism was acceptable when directed against whoever is the unpopu-
lar group of the day: that blatantly lacks moral coherence because the
mere fact that a group is unpopular does not justify limiting this group’s
freedom. But it might be a very good zeitgeist reconstruction: it might be
the case that the zeitgeist in Western societies is such that it is regarded as
permissible to engage in moralism towards a group only if that group is
really unpopular. So, again, two persons engaging in reconstructive
enterprises might come up with very different reconstructive accounts
depending on what the goal of their reconstruction is. Since the aim of
this book is to assess the moral legitimacy of the practice it seeks to
reconstruct, it must engage in a moral reconstruction.

vi. a summary

The book will rely on the four features of the global model of consti-
tutional rights presented in section II in order to develop its theory of
rights: first, rights inflation and the broad understanding of (prima facie)
rights, including a right to privacy which protects almost all, at least all
non-trivial, interests; second, the existence of positive obligations and the

64 BVerfGE 120, 224, 248 (referring to a ‘sense of wrongness [Unrechtsbewusstsein] anchored in society’ as
reinforcing the reasons supporting the prohibition).
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growing acceptance of socio-economic rights; third, the acknowledge-
ment of horizontal effect; and fourth, the use of the doctrines of balan-
cing and proportionality. My claim is that on the basis of this set of
materials it is possible to construct a theory of constitutional rights
which fits these materials and is morally coherent. To this end, the
structure of this book will reflect the unanimous practice of courts in
distinguishing between the prima facie stage of rights and the justifica-
tion stage.
In Chapters 2–4, the book develops a theory of the scope of prima

facie rights which makes sense of the broad understanding of rights,
horizontal effect, positive obligations, and socio-economic rights.
Chapter 2 (‘Negative and Positive Freedom’) argues that the value
protected by constitutional rights must be positive freedom, or personal
autonomy: in particular the doctrines of positive obligations and horizon-
tal effect and the increasing acceptance of socio-economic rights indicate
that the point of rights is to enable people to live their lives autono-
mously, as opposed to disabling or limiting the government in certain
ways.
Chapter 3 (‘Two Conceptions of Autonomy’) discusses two compet-

ing conceptions of personal autonomy which I term the excluded reasons
conception and the protected interests conception. The excluded reasons
conception—related in particular to Dworkinian theories of rights—
holds that in order to respect a person’s autonomy, the state must not
rely on certain (excluded) reasons in its treatment of him, in particular
moralistic or paternalistic reasons or reasons based on the idea that some
people are worth less than others. The chapter argues that while this is a
coherent and intuitively appealing conception of autonomy, it cannot
explain the broad scope of (prima facie) rights accepted today. The
second and preferable conception of autonomy—the protected interests
conception—focuses directly on the actions and personal resources
which are important for the purpose of leading an autonomous life.
For example, it recognizes the importance for autonomous persons of
being able to choose one’s intimate partners, utter one’s political views,
and control what happens to one’s body, and takes the importance of
these interests as the reason for protecting them. It is then possible to
assess the weight of a specific autonomy interest with reference to its
importance from the perspective of the self-conception of the agent. This
approach is related but preferable to similar concepts used by courts
and philosophers, such as the idea of developing one’s personality,
which is widely used in European human rights law, James Griffin’s
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idea of living one’s conception of a worthwhile life, or the idea of
self-realization. The chapter demonstrates that the protected interests
conception is successful and superior to the excluded reasons conception
in explaining the broad scope of rights under the global model.
Chapter 4 (‘The Right to Autonomy’) proposes a comprehensive

conception of (prima facie) rights. It demonstrates that it is coherent to
accept rights to whatever is in the interest of the autonomy of a person,
including socio-economic rights (which protect the preconditions of
autonomy) and rights to engage in trivial activities (such as pursuing
one’s hobbies) and even immoral and harmful activities (such as
murder). It thus concludes that the almost unanimously held view that
there is a threshold which separates interests from rights should be given
up. The point and purpose of constitutional rights under the global
model is thus not to single out certain especially important interests
for heightened protection but rather to ensure that all autonomy inter-
ests of a person are adequately protected at all times. The broad under-
standing of prima facie rights is simply a tool which ensures that all
autonomy interests survive the prima facie stage in order to assess the
adequacy of their protection at the justification stage, using, in particular,
the proportionality test.
In the subsequent three chapters, Chapters 5–7, the book develops a

theory of the justification stage, focussing on the core doctrinal tools
used at that stage, namely balancing and the principle of proportionality.
Chapter 5 (‘Towards a Theory of Balancing and Proportionality: The
Point and Purpose of Judicial Review’) starts from the premise that in
order to develop a substantive moral theory of balancing and propor-
tionality, we first need an account of the point and purpose of judicial
review under the global model. This account must integrate the recon-
structive theory of rights as it has emerged in the previous chapters with
attractive accounts of the values of democracy and the separation of
powers. Having established in Chapter 4 that constitutional rights com-
prehensively protect a person’s autonomy, this chapter goes one step
further and argues that not only rights but also (almost all) policies are
oriented towards autonomy. It follows that constitutional rights and
policy-making are concerned with the same subject-matter, namely the
specification of the spheres of autonomy of equal citizens. This raises a
problem for the legitimacy of judicial review because it seems to imply
that there is no room left for democratic decision-making. Relying on a
reinterpretation of Mattias Kumm’s work, the chapter proposes a solu-
tion to this problem by arguing that for a policy to be constitutionally
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legitimate and democratic properly understood, it must represent a
reasonable specification of the spheres of autonomy of equal citizens, as
opposed to the one correct specification. The chapter further integrates
this result with the value of the separation of powers by arguing that
even if one accepted the controversial proposition that considerations
relating to institutional competence are the key to a proper appreciation
of that value, no objection to judicial review would arise because it is
plausible to assume that courts will be capable of assessing constitutional
legitimacy in the specific sense just described.
The following two chapters build on these conclusions to develop an

account of balancing and proportionality. Chapter 6 (‘Balancing’) pre-
sents the operative heart of the doctrine proposed in this book: a theory
of personal autonomy under conditions of conflict. When there is such
conflict between the autonomy interests of one person with the auton-
omy interests of another person, constitutional law recommends that
the competing autonomy interests are to be ‘balanced’. The chapter first
clarifies the various possible meanings of this idea by presenting four
concepts of balancing: balancing as autonomy maximization, interest
balancing, formal balancing, and balancing as reasoning. It argues, nega-
tively, that equating, without further argument, balancing with conse-
quentialist reasoning or mechanical ways of quantification would be
misguided; at the most general level, the doctrine of balancing, properly
understood, simply refers to the need to resolve a conflict of autonomy
interests in line with sound moral arguments (balancing as reasoning).
Positively, the chapter proposes a set of moral principles to adequately
deal with such conflicts, illustrating this with analyses of a broad range of
important constitutional rights cases relating to issues including abor-
tion, hate speech, religious drug use, euthanasia, and many others. Thus,
it explores the considerable complexity that hides under the convenient
doctrinal label of ‘balancing’ and develops a workable theory of how this
balancing ought to be conducted in the resolution of actual cases.
The final chapter (‘Proportionality’) integrates the results of the

previous chapters into a comprehensive theory of proportionality. It
argues that the principle of proportionality is a tool for the structured
resolution of conflicts of autonomy interests. Each of the four stages of
the proportionality test (legitimate goal; suitability or rational connec-
tion; necessity; balancing or proportionality in the strict sense) has its
own role to play in this regard. The purpose of the legitimate goal stage
is to exclude goals which, while sometimes autonomy-related, must not
be accorded any weight: in particular moralistic or impermissibly

The Global Model of Constitutional Rights b 25



paternalistic goals. The point of the suitability stage is to establish the
extent to which there is a genuine conflict between the two autonomy
interests at stake. The necessity stage deals with alternative policies
which are less restrictive of the right. At the balancing stage the conflict
is ultimately resolved, using the framework developed in Chapter 6. In
assessing the balance, courts grant the original decision-maker what in
Europe is called a ‘margin of appreciation’; other courts do the same
under different terminologies. This margin of appreciation incorporates
the reasonableness requirement proposed in Chapter 5 into constitu-
tional rights law: a policy will be regarded as constitutionally legitimate
if it falls within the margin of appreciation of the elected branches, i.e. if
it resolves a conflict of autonomy interests in a way which is reasonable
(as opposed to correct). Thus, the principle of proportionality, properly
applied, guides judges through the reasoning process as to whether a
policy is constitutionally legitimate.
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B 2 b
Negative and Positive Freedom

The starting point of the reconstructive enterprise undertaken by this
book is to ask whether it is possible to identify in the practice of consti-
tutional rights law a value or a set of values protected by (prima facie)
rights. The main candidates which come to mind are liberty, or freedom
(I will use the two synonymously1), in their positive and negative
dimensions. Isaiah Berlin introduced the distinction between negative
and positive liberty in his famous essay Two concepts of liberty,2 and his
account is helpful for present purposes. Negative freedom, for Berlin, is
about the question ‘What is the area within which the subject—a person
or group of persons—is or should be left to do or be what he is able to do
or be, without interference by other persons?’3 In short, negative free-
dom is ‘freedom from’; it is about the absence of constraints, or, as it is
sometimes put, ‘the right to be left alone’.4 Its focus is not on the liberty-
holder but on the potential violator: he has to stand back and let the
liberty-holder enjoy his liberty, and the less he interferes, the greater is
the liberty-holder’s liberty. Positive freedom, by way of contrast, is
concerned with the question ‘What, or who, is the source of control
or interference that can determine someone to do, or be, this rather than
that?’5 Thus, positive freedom is about control, it is ‘freedom to’; in
contrast to negative freedom, the focus here is on the individual person
rather than the potential violator. For the purposes of this book, I will

1 This reflects common usage in English; also, most languages only have one word for both terms
(Freiheit; liberté). Note that Dworkin ascribes distinct meanings to them: Is Democracy Possible Here?
(Princeton University Press, 2006), 67. For his understanding of liberty, see Sovereign Virtue (Harvard
University Press, 2000), ch. 3.
2 Berlin, ‘Two Concepts of Liberty’, in Berlin, Liberty (Oxford University Press, 2002).
3 Ibid., 169.
4 Roberts, ‘Privacy, Autonomy and Criminal Justice Rights: Philosophical Preliminaries’, in Alldridge
and Brants (eds.), Personal Autonomy, the Private Sphere and the Criminal Law (Hart Publishing, 2001), 59.
5 Berlin, ‘Two Concepts of Liberty’ in Berlin, Liberty (Oxford University Press, 2002), 169.



regard positive freedom as synonymous with autonomy, in particular
personal autonomy:6 it is about the control an individual has over her
own life.
It is well known that Berlin was sceptical about positive freedom and

much preferred negative freedom. Whatever the merits of his work in
this respect, in recent decades philosophers have by and large disagreed
with him and turned towards positive freedom or autonomy. The best-
known and most influential example is Joseph Raz who argues in The
Morality of Freedom that ‘[n]egative freedom, freedom from coercive
interferences, is valuable in as much as it serves positive freedom and
autonomy’.7 The argument of this chapter will be that a similar shift has
occurred in constitutional rights law: the global model of constitutional
rights is best explained not by the once uncontroversial idea that the
point of constitutional rights is to protect the people from their govern-
ments, but rather by reference to the value of positive freedom. Having
made its case in favour of positive freedom or autonomy, the chapter
considers two further values often invoked in constitutional rights dis-
course, namely human dignity and equality. It concludes that while they
may have a role to play in a theory of constitutional rights, under the
reconstructive, ‘bottom-up’ methodology employed here it is preferable
to begin with personal autonomy.

i. negative freedom

1. Freedom from the state: limited government

An understanding of constitutional rights as being about freedom from
the state, or limited government, sits relatively well with civil and
political rights in their vertical dimension. It is common rhetoric
among constitutional rights lawyers to speak of civil and political rights
as preserving ‘a zone of non-interference from the state’—a formulation
which indicates that we are concerned with freedom from the state. If,
for example, individuals have a right to design their sex lives according to
their preferences, speak their minds freely, or worship whichever god
they prefer, then this means that the government is limited in that it
must not decide for them what kind of sex lives to lead, or what speech
to speak, or which god to pray to. However, even with regard to these

6 Chapter 5 will introduce a second kind of autonomy, namely political autonomy.
7 Raz, The Morality of Freedom (Clarendon Press, 1986), 410.
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rights, one can doubt whether regarding the limitation of the state as
their moral point does full justice to them. Take the right to demon-
strate: if I want to hold a demonstration in central London, it is not a
sufficient protection of my right to demonstrate if the government just
stands back according to the principle that its power is limited by my
right. Rather, it may, for example, have to get involved in the planning of
the route, make arrangements for the traffic, and provide security
measures in order to protect me from counter-demonstrations. Thus,
the right to demonstrate is a bundle of different things: first, the govern-
ment must not prohibit or otherwise make impossible my demonstra-
tion; in that sense my right can arguably be regarded as being about
negative liberty. Second, the government must employ positivemeasures
to enable me to exercise my right; and this part of the bundle cannot be
explained in terms of limited government.
I do not want to push this point further because there is enough other

evidence to discredit the idea that constitutional rights are about limited
government. Most importantly, it fails to explain positive obligations and
socio-economic rights. As the name makes clear, ‘positive’ obligations
require the state to become active and protect the interests protected by
rights against violations especially by third parties. Socio-economic
rights, too, require the state to provide certain goods and thus expand
rather than limit the state.
The matter is more complicated with regard to horizontal effect. On

one interpretation, horizontal effect is simply a subcategory of positive
obligations; it thus requires the state to become active and prevent the
violation of the rights of one private party by another; it follows that
horizontal effect, too, expands rather than limits the state. However, one
might try to pull horizontal effect under the umbrella of limited govern-
ment by arguing that the point of horizontal effect is to limit the state by
stopping it from ‘outsourcing’ rights violations to private parties.8 There
is, however, not much evidence that this view underlies the global
model. In the German context, the existence of horizontal effect has
famously been justified with regard to an ‘objective order of values’
established by the Basic Law, which must influence the interpretation of
all private law.9 This phrase is notoriously mysterious, and I cannot offer

8 This approach finds resonance in the case law of the US Supreme Court, according to which there
is state action when the state ‘has provided such significant encouragement, either overt or covert,
that the choice must in law be deemed to be that of the state’. Blum v. Yaretsky (1982) 457 U.S. 991, 1004.
9 BVerfGE 7, 198, 204 (Lüth).
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a complete investigation into its meaning here. However, the wording
indicates that something bigger is at stake than just the desire to limit
government; the ‘objective order of values’ seems to stipulate positive
requirements rather than negative ones. In Canada, the Supreme Court
demands that the common law be developed in light of the values of the
constitution.10 Thus, even the courts, when developing the common
law, are bound by constitutional rights in some way, and it seems absurd
to assume that the courts developed this doctrine in order to prevent
themselves (in a Ulysses-like fashion) from creating common law rules
which were designed to encourage private persons to violate the rights
of others. Thus, an approach that sees the point of constitutional rights
in limiting government does not sit well with the existence of horizontal
effect. It can therefore be concluded that while an understanding of
constitutional rights as being about limited government can possibly
make sense of civil and political rights in their vertical dimension, it fails
to explain horizontal effect, positive obligations and socio-economic
rights. Thus, it is an unsuitable candidate for a comprehensive theory
of constitutional rights.

2. Freedom from everyone?

Before rashly excluding negative freedom from the list of candidate
values, another understanding of negative freedom must briefly be
examined. As laid out above, one problem with the ‘negative freedom
as limited government’ approach is that it cannot explain horizontal
effect. To cure this defect, maybe it is sufficient to understand the point
of freedom not as limiting government, but as limiting everyone? Under this
interpretation, constitutional rights would still preserve a zone of ‘free-
dom from’, but the agents from whom they protect the right-holder
would not only be the government but also private actors. The right to
freedom of speech, for example, would mean that a person has the right
to speak his mind, and that both the state and all other persons are
limited in that they must not interfere with his speech.
While this model may explain horizontal effect, it would obviously

still be unable to account for positive rights. However, it fails also for
another reason, namely its lack of moral appeal compared to an auton-
omy-based approach. The problem is what exactly the value protected
by ‘freedom from everyone’ is supposed to be. In the case of negative

10 Retail, Wholesale & Dep’t Store Union v. Dolphin Delivery Ltd. (1986) 2 SCR 573, 605.
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freedom as limited government, the value at stake must flow from the
idea that government is the greatest threat to freedom and that its power
should therefore be limited. But in the case of freedom from everyone,
this idea does not work. I cannot think of a value served by an under-
standing of negative liberty as freedom from everyone except for personal
autonomy. If private persons ought to be prevented from violating
individuals’ speech, religious practice, privacy, etc., then the most plaus-
ible justification of this lies not in limiting everyone, but rather in enabling
everyone to take control of his life: to autonomously engage in speech,
religion, or private activities. Therefore, the real value at stake is not
negative liberty but personal autonomy, to which we must now turn.

ii. positive freedom or personal autonomy

1. Civil and political rights in their vertical dimension

While, as pointed out in the previous section, it is largely possible to
regard civil and political rights in their negative dimension, such as the
rights to freedom of expression, freedom of religion, and the right to
privacy, as being about negative liberty, as a matter of ordinary language
it is also possible to conceptualize them as autonomy-protecting: they
can be regarded as enabling individuals to make choices in these areas.
Much here is simply a matter of rhetoric: either one speaks about the
right to sexual autonomy—thus indicating that it falls into the ‘freedom
to’ category, or one speaks of the right to freedom from state interference
in matters of sexuality, stressing the negative character of the right. Since
the question of whether these rights are about negative or positive
liberty cannot be decided by rhetoric or definition, we have to ask
which approach sits better with the core features of the practice.
Autonomy can easily accommodate those rights which are about

actions: a central element of autonomy is about making choices about
one’s life and acting upon them.11 Among civil and political rights, there
are, however, some rights which are not about actions but protect what
we might call the right-holder’s personal resources, such as his physical
integrity, property, reputation, or personal data. So the question is
whether these rights can be explained in terms of personal autonomy.
A first idea would be to regard personal resources as a precondition of
autonomy: unless we are, for example, physically alive, we cannot

11 Cf. Raz, The Morality of Freedom (Clarendon Press, 1986), 369: ‘The ruling idea behind the ideal of
personal autonomy is that people should make their own lives.’
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pursue any autonomous projects; and if we are alive but our physical
integrity has been interfered with—for example, because we have been
beaten up—then this will at least in some cases be a hindrance to the
autonomous pursuit of our projects. The same reasoning could be
applied to property: one might say that unless one has at least some
property, one cannot really live an autonomous life—at least not a
meaningfully autonomous life: maybe one can survive on state benefits,
but a truly autonomous life requires the availability of more options than
just that.
However, this explanation of the rights to physical integrity and

property is deficient because it cannot convincingly explain some of
our intuitions about what constitutes an interference with those rights.
Take the case of being beaten up: we regard this as an interference with
the right to physical integrity not because it limits the victim’s ability to
pursue his projects—for example, because he will have to go and see a
doctor to fix him, and that costs him time which he could otherwise have
used for better purposes. Rather, we are confident to conclude that an
interference has occurred without engaging in such considerations.
Similarly, even a minor interference with the property of a very rich
person will be regarded as an interference with that person’s property
right, independently of whether it affects the person’s ability to pursue
her projects.
The correct approach is that personal resources are not preconditions

but elements of autonomy. Personal autonomy, properly understood, is
not only about actions. Rather, to use Berlin’s language, it is ultimately
about control, namely, generally speaking, control over one’s life. That
naturally includes at least some (maybe all) actions because it is through
actions that a person controls in which direction to move her life. It
must, however, go further than that and also include control over one’s
personal resources. Thus, an autonomous person does not only control
her actions, but also what happens to her body or her property, and
violations of a person’s property or physical integrity are also violations
of that person’s autonomy.
Which domains are protected in this way will be a matter of moral

debate. The right to physical integrity is uncontroversial12 and the right
to property is widely accepted.13 The German Federal Constitutional

12 Art. 2 ECHR; Art. 2(2) of the German Basic Law; s. 7 of the Canadian Charter of Rights and Freedoms;
ss. 11 and 12(2) of the South African Constitution.
13 Art.1 of Protocol No. 1 ECHR; Art. 14 of the German Basic Law; s. 25 of the South African
Constitution.
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Court and the ECtHR go further and accept, for example, a right to
control one’s public image, which means a right to decide which infor-
mation about oneself may be released to the public, in particular by the
media.14 The question of the exact determination of what ought to be
considered as part of a person’s resources need not be resolved here; my
point is only to show that an autonomy-based approach does not have to
limit itself to the protection of actions but can, indeed should, include
personal resources as well.

2. Horizontal effect

An autonomy-based understanding of constitutional rights sits well with
horizontal effect: if what matters is personal autonomy, then our pri-
mary concern is not the identity of the potential violator (the state or a
private actor?); rather, the focus is on the right-holder and the degree of
control she has over her life. Private and state actors may have different
ways of interfering with autonomy (an employer dismisses an employee
because of something he said, or adds clauses to the employment
contract prohibiting certain speech, whereas the state prohibits certain
speech under threat of official punishment), but the effect is the same: it
limits the degree to which an individual is in control of his life.
This argument may seem too simple, and there are two possible

objections with which I will deal in turn. The first is that the doctrines
regarding horizontal effect proposed by the German Federal Consti-
tutional Court and the Canadian Supreme Court are not, at least not
on the surface, about personal autonomy. Rather, the arguments rely on
the idea that the respective constitutions set up a system of values which
has an impact on private law. This raises the question of what the value-
based approach means and whether it can be reconciled with an under-
standing which places personal autonomy at the heart of constitutional
rights. In response to this concern, what courts must mean when they
talk about the ‘values’ underlying constitutional rights is, precisely,
personal autonomy. The term ‘value’ does not hold any explanatory
force; it is a truism that constitutional rights must be interpreted in light
of their underlying values. So the question is which value(s) constitu-
tional rights protect. It must be a value that leads to an endorsement of

14 Cf. BVerfGE 34, 269 (Princess Soraya) (concerning the publication of an interview with a celebrity
which had never taken place); von Hannover v. Germany (2005) 40 EHRR 1 (concerning the publication of
unauthorized pictures from a celebrity’s private life).
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horizontal effect. If the courts thought that the point of constitutional
rights was limited government, then there would simply not be any
reason for them to ever think about horizontal effect: there is no reason
to bind a private person in certain ways if what one wants to achieve is
limited government.15 In such a case, even under a constitution such as
the South African one, which explicitly makes constitutional rights
applicable between private parties, ‘taking into account the nature of
the right and the nature of any duty imposed by the right’,16 the courts
would have to reject horizontal effect: taking into account the nature
of the right as being about the limitation of government, it would follow
that there is no need for horizontal effect. Conversely, if courts regarded
the protection of personal autonomy as the point of constitutional
rights, then even in a case where the constitution has a clause which
establishes that it only applies to the state,17 it would be clear that the state
must be under a duty to protect personal autonomy, and that includes
producing laws that protect individuals from violations of their autonomy
by third parties. Thus, when courts speak about the values underlying
constitutional rights and rely on those values to defend horizontal effect,
this makes sense only if they mean the value of personal autonomy.
The second possible objection is that my account misses something

which almost all scholars take to be one of the crucial issues in any
discussion of horizontal effect, namely the conceptual distinctions
between various forms of direct and indirect horizontal effect, and the
relevance of these distinctions for a comprehensive grasp of horizontal
effect. Given that these distinctions do not feature in my account, it may
be suspected that my account is simplistic and misses something import-
ant. Conventional arguments about horizontal effect usually take the
following form. First, it is established that according to the respective
constitution, rights bind only state organs, and not explicitly private
persons. Then it is discussed what this implies for horizontal effect.
There are a number of approaches to this issue: at the poles, verticalists
say that from the fact that only state organs are bound it follows that
constitutional rights apply only where there is state action, and that
therefore they are irrelevant in disputes between private parties.18 Hor-
izontalists point out that all law, including private law, is produced by

15 With the exception of the issue of the ‘outsourcing’ of rights, discussed above.
16 S. 8(2) of the South African Constitution.
17 Art. 1(3) of the German Basic Law; s. 32 of the Canadian Charter of Rights and Freedoms.
18 This is the prevailing view in the US.
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state organs and must therefore comply with constitutional rights.19 An
intermediate position (‘indirect horizontal effect’) accepts the verticalists’
argument but claims that this leaves open the possibility that while there
is no direct applicability, the ‘values’ implicit in constitutional rights
demand that private law be interpreted in their spirit.20 It is remarkable,
though, that the debate between direct and indirect horizontalists gets
off the ground only on the assumption that constitutional rights are
about autonomy. If they were about limited government, then there
would be no point in discussing any impact of constitutional rights—
direct or indirect—on the relationship between private persons. So both
indirect and direct horizontalists must already assume that the point of
constitutional rights is to protect personal autonomy. Thus, the debate
between the two is best understood as being about constitutional inter-
pretation: it tries to reconcile the fact that constitutional rights are about
autonomy with a constitution whose text and history—following what
I called the ‘dominant narrative’—suggest that constitutional rights are
not applicable between private persons. So it is an argument about
whether the ‘spirit’ of constitutional rights or a more narrowly textual
or historical reading of the respective constitution should prevail. What
the debate is not about is any substantive disagreement about the values
protected by constitutional rights.21

3. Positive obligations

Regarding constitutional rights as autonomy-protecting immediately
makes plausible the existence of positive obligations on the state to
protect persons from the illegal acts of other private persons or other
threats to the interests protected by the right because, as argued above,
under an autonomy-based framework the main consideration is the

19 Chemerinsky, ‘Rethinking State Action’, (1985) 80 Northwestern University Law Review 503, 524–5;
Butler, ‘Constitutional Rights in Private Litigation: A Critique and Comparative Analysis’, (1993) 22 Anglo-
American Law Review 1, 18–22.
20 Hunt, ‘The “Horizontal Effect” of the Human Rights Act’, (1998) Public Law 423, 434–5.
21 A parallel point has been argued convincingly by Kumm and Ferreres Comella. They demonstrate
that the choice between direct and indirect horizontal effect has no consequences for the outcomes of
cases: in Germany, not a single case would have been decided differently had the Federal Constitutional
Court chosen direct horizontal rather than indirect horizontal effect; and in Canada, the seemingly
weaker form of horizontal effect endorsed by the Canadian Supreme Court in common law cases can
best be explained by considerations relating to inter-institutional dialogue rather than substantive
differences about the scope of constitutional rights. See Kumm and Ferreres Comella, ‘What is so
Special about Constitutional Rights in Private Litigation? A Comparative Analysis of the Function of
State Action Requirements and Indirect Effect’, in Sajó and Uitz (eds.), The Constitution in Private Relations
(Eleven, 2005).
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extent to which an agent has control over his life, and not the identity of
the violator of his right. For example, it is not of primary importance for
the autonomy of an agent whether he is killed by the police or by a
criminal; what matters instead is the fact that his life has been taken away
from him. This point is reinforced by the jurisprudence of the ECtHR
which consistently holds that the standards of review in cases involving
negative and positive obligations are ‘similar’.22

4. Socio-economic rights

Furthermore, it must be examined whether an autonomy-based
approach to constitutional rights makes sense of socio-economic rights
such as those of the South African Constitution, which includes rights to
a healthy environment (section 24), access to housing (section 26),
healthcare, food, water, and social security (section 27), and basic and
further education (section 29). The answer is straightforward: not only
are socio-economic rights compatible with an autonomy-based under-
standing of rights; they are indeed required by it because they protect
the preconditions of autonomy. In simple terms, setting up a framework
which results in the people having many options but no food and water
would fail to enable them to live an autonomous life. Similar, if less
dramatic, considerations apply in the case of the rights to housing,
healthcare and social security. In the case of the right to education, at
least a basic education including the ability to read and write must be
regarded as a precondition of autonomy because illiteracy has a disabling
effect in that it forecloses so many options that the remaining ones are
not sufficient to enable a person to live a meaningfully autonomous life.
A right to further education goes beyond this, but even here it is
generally true that the more education a person has enjoyed, the more
options are available to him; in that sense higher education increases
one’s autonomy by being a precondition for having more options.

5. Procedural rights

The claim that constitutional rights are best explained as autonomy-
based may seem problematic with regard to procedural rights such as the
right to a hearing or the right to a fair trial: those rights are not, or at least
not primarily, concerned with the achievement of certain substantive

22 See, for example, von Hannover v. Germany (2005) 40 EHRR 1, para. 57.
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outcomes (such as an adequate protection of autonomy), but rather with
the proper procedures to be used in reaching those outcomes; thus it
seems that their justification must rely at least partly on an independent
value. While this book will mainly focus on substantive rights, it is
important to address this point, not in order to develop a comprehensive
conception of procedural rights but to assess whether the existence of
procedural rights poses a problem for an autonomy-based approach and,
if not, to locate the place of procedure within an autonomy-based
framework.
The most fruitful way of analysing the issue is to focus on the

relationship between substantive outcomes and procedures. Roughly
speaking, procedural rights become applicable when a public authority
makes determinations about someone’s legal rights. It will become clear
in the course of this book that legal rights, just as constitutional rights,
are concerned with personal autonomy;23 and therefore it can be said
that procedural rights have a role to play only in relation to autonomy:
they complement the substantive protection of personal autonomy. For
example, in the case of court proceedings between two private persons
about a contractual obligation of one person to pay the other a certain
amount of money, a judgment denying or awarding one of them a
certain sum relates to property which, as has been argued above, is a
part of autonomy; and it is this relevance to autonomy which triggers
the applicability of procedural rights such as the right to an independent
and impartial tribunal. Similarly, in criminal trials, the accused person’s
liberty—another element of his autonomy—is at stake, and this triggers
the applicability of procedural rights, including those specifically pertain-
ing to criminal trials, such as the presumption of innocence and the
privilege against self-incrimination. To give a final example, when a
public authority makes a determination of someone’s legal rights, for
example by prohibiting his demonstration or awarding him a benefit
such as a place at a university, certain welfare benefits, or the permission
to run his business in a certain way, then this specifies the person’s
sphere of autonomy; if the act in question did not have relevance for his
autonomy, then the applicability of his procedural rights—for example
his right to a hearing—would not be triggered. Thus, procedural rights
can only be understood in relation to personal autonomy as a comple-
ment to its substantive protection. This leaves their precise content and

23 See Chapter 5, section IV.4.a, where I argue that policy-making is aimed at securing the conditions of
personal autonomy.
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justification open but shows that they can, indeed should, be integrated
into an autonomy-based framework.

6. A combination of positive and negative freedom?

So far, this chapter has operated on the assumption that constitutional
rights are based on either negative or positive freedom, and it has
demonstrated that an understanding of rights as protecting personal
autonomy can explain many features of the global model. However, it
is conceivable that not all constitutional rights are based on the same
value; in particular, the possibility seems to remain that civil and political
rights in their vertical dimension are about limited government, as they
have long been regarded. Someone might therefore argue that vertical
civil and political rights are about limited government, whilst civil and
political rights in their horizontal dimension, positive duties, and socio-
economic rights are about personal autonomy. However, this view must
presuppose that vertical and horizontal rights are two more or less
separate sets of rights, and this distorts the way constitutional lawyers
think about them. First, they do not normally speak of horizontal rights
but of the horizontal effect of constitutional rights, which indicates that
they conceive of vertical and horizontal rights not as two separate sets of
rights but rather view each single right as having a vertical and a
horizontal dimension which flow from one and the same core value.
For example, take section 8 of the South African Constitution: the
heading of the section is ‘Application’; subsection 1 sets out that the
rights bind the government; and subsection 2 stipulates their horizontal
effect. Second, this view is also supported by the constitutional doctrines
on horizontal effect which were first developed by the German Federal
Constitutional Court and later by the Canadian Supreme Court. As
I pointed out above, the German Court argued that the values enshrined
in the Basic Law must guide the interpretation of all law, and concluded
from this that horizontal effect must be endorsed. This shows that
the Court conceived of horizontal effect as something which was simply
a different expression of the very same value which underlies negative
rights. The same argument applies in the Canadian case: when the
Canadian Supreme Court argued that the common law must be inter-
preted in light of the values of the Charter, it must have had in mind that
the values of the Charter are autonomy values, and not limitation of
government values. Thus, the arguments which both the German and
the Canadian courts have used to support the recognition of horizontal
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effect make sense only on the assumption that constitutional rights are
about personal autonomy and not about a combination of autonomy
and limited government.

iii. equality and human dignity

There are two other candidate values which I have not addressed so far,
namely human dignity and equality. Human dignity is an extraordinarily
popular concept in constitutional rights law and is often described as the
basis of human or constitutional rights.24 There is certainly great intui-
tive appeal in the idea of human and constitutional rights as flowing
from human dignity, and therefore it would be foolish to dismiss this
value lightly. However, human dignity does not recommend itself as the
starting point of a reconstructive theory for the following reason. It seems
plausible to assume that any attractive conception of human dignity
must award a prominent place to personal freedom: a life in dignity will
normally require personal freedom. If this is true, then it might be the
case that the practice of constitutional rights law is best explained in
terms of personal freedom, which can in turn be explained as part of an
even more abstract and complex value of human dignity. But then the
starting point of a reconstructive, ‘bottom-up’ analysis must be personal
freedom and not dignity. This leaves open or even supports the possibil-
ity of regarding human dignity as the foundational value of constitu-
tional theory or indeed political morality without, however, making it
the first port of call for a reconstructive theory.
Equality could feature in one of two ways in a comprehensive theory

of constitutional rights. First, one could consider it as the one fundamen-
tal value of constitutional rights law, similar to the way in which many
regard dignity as fundamental. This is the approach favoured by Ronald
Dworkin who sees the more specific rights such as freedom of speech as
flowing from the axiomatic right to equality of concern and respect.25

My response to this approach is similar in structure to the one presented

24 For a comprehensive analysis of the use of the concept of human dignity in human rights law see
McCrudden, ‘Human Dignity and Judicial Interpretation of Human Rights’, (2008) 19 European Journal of
International Law 655.
25 Dworkin, Sovereign Virtue (Harvard University Press, 2000), 1: ‘Equal concern is the sovereign virtue of
political community—without it government is only tyranny.’ For his right to equal concern and respect,
see, for example, Taking Rights Seriously (Duckworth, 1977), ch. 11. In his book, Is Democracy Possible Here?
(Princeton University Press, 2006), 10, Dworkin now relies on what he calls ‘the two principles of human
dignity’ as the basis of rights.
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against the suitability of human dignity. Dworkin may be right in his
appraisal of equality. Again, however, this does not imply that equality
ought to be the starting point of a reconstructive analysis. For example
(and, I believe, roughly faithful to Dworkin’s intentions), it could be
argued that treating people as equals requires respecting their autono-
mous choices about what the good life requires, rather than imposing on
them the majority’s choices. But then there is nothing wrong with
starting with an account of the proper meaning of autonomy and
bringing in the idea of equality at a later stage of the analysis.
Second, there is the possibility that equality features in a theory of

constitutional rights not as the sole fundamental value but as one
which complements autonomy. In light of the fact that constitutions
generally include equality or non-discrimination provisions, one might
argue that some constitutional rights are autonomy-protecting and
others (in particular the rights to equality and non-discrimination) are
equality-protecting. Thus, the two values of autonomy and equality
would stand next to each other as the two fundamental values of
constitutional rights law. The picture has intuitive appeal and corres-
ponds to how many think about the point and purpose of constitutional
rights (‘Constitutional rights protect our freedom and equality.’). Its
problem is, however, that, as it stands, it leaves the relationship between
the two values unresolved. Two possibilities present themselves. The
first is to regard autonomy and equality as two separate values setting up
distinct moral standards. This approach, however, does not sit well with
the practice of constitutional rights law: many rights issues can be
approached from an autonomy perspective or an equality perspective,
and often the same considerations apply, independently of the doctrinal
starting point. For example, a case involving the dismissal of soldiers
from the army because of their homosexuality can be constructed as
being about an interference with their right to private life (this is the
approach that the ECtHR chose in Smith and Grady v. United Kingdom26),
or alternatively as being about discrimination on the ground of sexual
orientation; and in both cases the proportionality assessment the out-
come of which determines whether the interference with the right to
private life or the unequal treatment are justified proceeds in the same
way. The second and more promising possibility is to regard autonomy
and equality as in some way related to each other. But then, given that a

26 Smith and Grady v. United Kingdom (2000) 29 EHRR 493.

42 B The Global Model of Constitutional Rights



reconstructive theory must start somewhere, it makes sense to consider
first the value which offers the better fit and bring in the other at a later
stage. This is precisely the approach chosen by this book, which starts
with an analysis of autonomy and leaves the role of equality open until
Chapter 5.27

27 In that chapter (Chapter 5, section IV.4.a) the value of equality will be introduced and its proper role in
constitutional rights law, including the role of a right to equality, will be assessed. It will be concluded
that its point is to guide the resolution of clashes between different people’s autonomy interests: such
conflicts must be resolved in line with each person’s status as an equal. Furthermore, it will be argued
that a separate right to equality, while not incoherent, is unnecessary in that the protection offered by the
right to equality does not add anything to an autonomy-based understanding of constitutional rights.
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B 3 b
Two Conceptions of Autonomy

i. introduction

This chapter builds on the conclusion of Chapter 2, which argued that
constitutional rights are best explained as protecting personal autonomy,
and takes the inquiry one step further by asking a follow-up question:
which conception of autonomy is at work in the jurisprudence of the
courts? My starting point, in good Berlinian tradition, is the notion of
control.1 The ECHR as interpreted by the ECtHR, for example, gives a
person some control over her physical integrity, liberty, expression,
religious and moral beliefs, private and family life, property, personal
data, and more. Other constitutions have similarly expansive lists, with
slight variations.2 The most recently drafted major constitutional rights
document, the Charter of Fundamental Rights of the European Union,
affirms this broad understanding of rights; interestingly, it is widely
regarded as providing an accurate account of the current state of affairs
in European-style constitutional rights law.3 The question for an auton-
omy-based theory of all these rights is what holds them together:
we need to know how to distinguish those exercises of autonomy
which ought to be protected by constitutional rights from those which
ought not.
To simplify the task, I will restrict myself to negative vertical rights

in this chapter, and only deal with horizontal effect, positive obligations
and socio-economic rights in the next chapter. I shall present two
competing conceptions of personal autonomy, which I shall refer to

1 Cf. Berlin, ‘Two Concepts of Liberty’, in Berlin, Liberty (Oxford University Press, 2002), 169.
2 Notably (and intentionally) absent from the Canadian Charter of Rights and Freedoms is the right to
property.
3 Cf. Craig and de Búrca, EU Law (5th edn, Oxford University Press, 2011), 395: ‘[O]verall the Charter
could perhaps best be described as a creative distillation of the rights contained in the various European
and international agreements and national constitutions on which the ECJ had for some years already
drawn.’



as the excluded reasons conception and the protected interests concep-
tion.4 The excluded reasons conception represents a popular understand-
ing of autonomy and is related in particular to Dworkinian theories of
rights; in the legal domain a similar understanding of constitutional
rights has recently been advocated by George Letsas.5 The following
section will first develop a coherent account of this conception and then
examine whether it can sufficiently explain the practice of constitutional
rights law. The conclusion will be that it cannot. In response to its main
defects, the third section will develop the protected interests conception
as an alternative model which provides a fuller account of the breadth of
the practice.

ii. the excluded reasons conception of autonomy

The key feature of the excluded reasons conception of autonomy is that
it is relational. It focuses on the relationship between the state and the
citizen, and it shapes this relationship by making it impermissible for the
state to rely on certain reasons in the treatment of the citizen. One is
autonomous if one’s treatment by the state is not governed by impermis-
sible reasons.

1. The exclusion of moralism and paternalism

The first of two sets of excluded reasons that will be discussed in this
section regards the exclusion of paternalistic and moralistic reasons as
the key to autonomy. Personal autonomy, on this understanding, means
freedom to conduct one’s life without paternalistic or moralistic inter-
ference by the state. For example, it would be a violation of autonomy if

4 This distinction is similar to the distinction between immunities theories and reason-blocking theories
of rights (Letsas, ‘Two Concepts of the Margin of Appreciation’, [2006] 26 Oxford Journal of Legal Studies
705, 717; referring to a dispute between Richard Pildes and JeremyWaldron: Pildes, ‘Why Rights Are Not
Trumps: Social Meanings, Expressive Harms, and Constitutionalism’, [1998] 17 Journal of Legal Studies 725;
Waldron, ‘Pildes on Dworkin’s Theory of Rights’, [2000] 29 Journal of Legal Studies 301; Pildes, ‘Dworkin’s
Two Conceptions of Rights’, [2000] 29 Journal of Legal Studies 309). My choice of the term ‘excluded
reasons conception’ is inspired by Mattias Kumm’s discussion of excluded reasons in ‘Political Liberalism
and the Structure of Rights: On the Place and Limits of the Proportionality Requirement’, in Pavlakos
(ed.), Law, Rights and Discourse: The Legal Philosophy of Robert Alexy (Hart Publishing, 2007), 131, 142. I also
find the term ‘immunities conception’ misleading because it suggests an absolute or near-absolute
protection of the ‘immunized’ object which is neither reflected in the actual practice of constitutional
courts nor in the conception which I propose in this book; therefore, I choose the weaker formulation of
a ‘protected interests conception’, which indicates the non-absolute character of the respective interests.
5 Letsas, A Theory of Interpretation of the European Convention on Human Rights (Oxford University Press,
2007), chs. 5, 6.
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the government outlawed certain sexual practices on the grounds that
they are, or are considered to be, immoral. Similarly, the prohibition of
certain religions on the grounds that they are wrong or misguided or an
insult to God would be a violation of autonomy. The underlying idea of
this understanding of autonomy is the liberal claim that every person has
the right to develop and act upon his or her own conception of the good
life, rather than having to conform to the government’s conception.6

The excluded reasons conception imports this liberal political view into
the concept of autonomy and thus claims that any imposition of views
about the good life on the individual person is a violation of her
autonomy, i.e. her right to decide for herself what the good life requires.

2. From excluded reasons to the content of autonomy

The ultimate purpose of this section is to explore the degree to which the
exclusion of moralism and paternalism can explain the practice. To do
that, I must flesh out the excluded reasons conception further and
identify a list of actions and personal resources protected by autonomy.
This task is, however, more difficult than it seems at first glance. The
problem is that a governmental act does not have a label attached to it,
indicating for which reasons it interferes with a person’s liberty. Two
possible tests suggest themselves: a subjective and an objective one. The
subjective test refers to the subjective motivation of the legislators producing
the legislation, as a matter of psychological historical fact. If the legisla-
tors voted for the legislation for moralistic or paternalistic reasons, then
the legislation violates autonomy. There are many problems with this
approach; in particular, it is not clear why, as a matter of substance, we
should really be all that concerned with the subjective states of minds of
legislators: there is an argument to be made that what legislators think
when they cast a ballot is irrelevant and compatibility with rights should
be seen as an objective matter. However, I shall leave this issue aside
here because the subjective test has one obvious flaw: it requires us to
identify the motivations of legislators, and that is often an impossible
task. It is true that in some cases legislators or governments may actually
tell courts that they enacted a piece of legislation for moralistic or
paternalistic reasons; however, most cases are not as obvious and

6 Cf. Rawls, Collected Papers (Harvard University Press, 1999), 365 (‘ . . . the capacity to decide upon, to
revise, and rationally to pursue a conception of the good’).
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clear-cut. Therefore, irrespective of whether it would be desirable to
have a subjective test, it will not work in practice.
The objective test leaves aside the legislators’ motivation and seeks to

determine objectively the moralistic or paternalistic nature of the legisla-
tion. One way to do so is to focus on the regulated activity and find some
feature in it which makes it objectively the case that prohibiting or
otherwise limiting it would be moralistic or paternalistic. For example,
it seems that a prohibition of sodomy is a classic example of a moralistic
piece of legislation, just as seat-belt laws are a classic example of pater-
nalism.7 But what is the test employed here?
It is helpful in this context to consider Joel Feinberg’s discussion of

paternalism. Feinberg compares the autonomy of persons with the
sovereignty of nation states. He argues that just as it is unjustified for
one nation state to interfere with the sovereignty of another nation state
on the grounds that the latter is governing itself badly (imagine Germany
somehow imposing an NHS reform on Britain on the grounds that
Britain has proved itself incapable of doing so in a satisfactory way), it
is equally unjustified for a government to interfere with the autonomy of
an individual person simply on the grounds that that person makes bad
choices for himself. In this sense, persons are sovereign.8 In order to
distinguish actions which fall within the sphere of personal autonomy
from those outside it, Feinberg distinguishes between decisions which
are self-regarding—‘that is which primarily and directly affect only the
interests of the decision-maker’—and those which are other-regarding—
‘that is which directly and in the first instance affect the interests or
sensibilities of other persons’.9 Feinberg thinks that the existence of a
‘twilight area of cases that are difficult to classify’ is no reason for
concern but just a normal feature of many workable distinctions—
‘including that between night and day’.
Feinberg’s approach is objective because it avoids the necessity of identi-

fying subjective states of minds, and instead focuses on some objective
feature of the regulated activity (its character as self- or other-regarding). His

7 I do not mean to suggest that seat-belt regulations would necessarily be violations of autonomy under
the excluded reasons approach. There are various ways to include subtle distinctions and allow some
forms of paternalism while rejecting others (see for example Dworkin, Sovereign Virtue [Harvard
University Press, 2000], 268–9; Kleinig, Paternalism [Manchester University Press, 1983], 67–70). Those
distinctions are not the topic of this section; the example merely serves to demonstrate a general problem
with the excluded reasons conception.
8 Feinberg, Harm to Self (Oxford University Press, 1986), 47–51.
9 Ibid., 56–7.
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approach fails, however, because it implies a false simplicity: individual
behaviour is not inherently self-regarding or other-regarding. Rather, it
affects the agent and his environment in multiple ways, and some of these
ways may give rise to legitimate public interests to interfere with the
activity, while others do not. Take again the case of sodomy. It may seem
that it is a clear example of an activity which is ‘self-regarding’, at least if
carried out with consent and in the privacy of one’s home, and regulation of
which would therefore be moralistic. However, imagine the government
prohibits or regulates sodomy not on the grounds of its supposed immoral-
ity, but rather in an effort to reduce the spreading of HIV. In this light,
sodomy suddenly seems like an ‘other-regarding’ activity. The fact that a
government may regard homosexual activity as immoral may or may not
be a sufficient reason to justify its prohibition, and on quite a different plane,
the fact that it may contribute to the spreading of HIV may or may not
justify its restriction. Or consider the seat-belt example: while it seems
plausible to assume that seat-belt laws are paternalistic because they protect
some drivers against their will, possibly their point is not paternalism but
reducing the amount of resources to be spent on treating injured drivers,
or—as was once argued by the German Federal Constitutional Court10—
decreasing the likelihood of injuries, thereby making it more probable that
in an accident, an uninjured person could help and save an injured one. The
general point is that whether or not an activity is protected by autonomy
under the excluded reasons conception cannot be decided in isolation from
the possible reasons in favour of its restriction. There is noway to determine
the nature of an activity as self- or other-regarding, or in fact any other
feature inherent to the activity, which would show that its prohibition
would be moralistic or paternalistic.
Since focussing on the nature of the activity does not work, we have to

concentrate on the reasons for its restriction instead. Here is a sound way
of conducting an objective test to exclude moralism and paternalism: in a
first step, one regards all behaviour as prima facie protected because we
cannot exclude in advance the possibility that a limitation will be based on
moralistic or paternalistic reasons. In a second step, all the possible justifi-
cations for the limitation are collected and examined: the impermissible
ones (paternalistic and moralistic reasons) are excluded, and all the
remaining ones are examined as to whether they justify the interference.
Thus, in the case of a prohibition of sodomy, one would have to

10 BVerfG, (1987) Neue Juristische Wochenschrift 180.
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collect possible reasons for the restriction of this behaviour (its supposed
immorality, the risk of HIV transmission, etc.), then discount the excluded
ones (immorality) and finally ask whether the remaining ones (HIV)
justify a prohibition. If the remaining ones indeed justify the prohibition,
then the law does not violate autonomy because it can be justified without
recourse to paternalistic and moralistic motives. If they do not, then the
law violates autonomy because it cannot be justified except by recourse to
considerations which ought to be excluded.
This leads to a further practical difficulty. The excluded reasons theorist

wants to identify paternalistic and moralistic laws. To do so, it is not
sufficient to exclude paternalistic and moralistic reasons; rather, he must
also judge whether the remaining reasons are sufficiently strong to justify
the interference. Two routes to achieve this suggest themselves. According
to the first, government always prevails if it can point to any non-paternal-
istic and non-moralistic reason in favour of the restriction. For example, in
the sodomy case, the government wins if it points to the risk of spreading
HIV. The problem with this approach is that its test is too loose to provide
any meaningful protection of autonomy because government will almost
always be able to come up with some reason, however weak, which argues
in favour of the restriction. On the second route, governmentmust present
reasons of sufficient strength to substantively justify the prohibition. Thus, it
is not enough to simply point to any reason in favour of the restriction, but
rather, the reasons have to be so strong that they provide a substantive
justification of the interference. So in the example, one would have to
examine whether fighting the spreading of HIV provides a substantive
justification for the prohibition of sodomy.
The problem with this route is that it is no longer in line with the

general strategy of the excluded reasons conception of autonomy: this
conception wants to exclude paternalistic and moralistic reasons and stop
there. It does not want to identify and assess the strength of all the other
possible reasons arguing in favour or against the restriction because this
would mean, among other things, assessing whether the legislature
has given proper weight to the individual interests at stake; and that
is beyond what the excluded reasons theorist with his focus on the
exclusion of moralism and paternalism wants to engage in. Another
way of making the same point is this: the excluded reasons theorist
wants to say that autonomy is about the exclusion of moralism and
paternalism. Under the approach discussed here, this is no longer true,
however: a violation of autonomy can occur because of moralism, pater-
nalism, or the failure to take the autonomy interests of the affected person
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sufficiently into account.Note that this conclusion is not just anunfortunate
coincidence which can be avoided by refining the theory. Rather, it is a
necessary feature of any coherent objective approach: the objective
approach, qua being objective, must assess whether there is a substan-
tive—objective!—justification for a limitation of individual liberty, and
that implies that it must assess all the possible reasons for and against it.

Since the subjective approach is impossible to carry out from a
practical point of view and the objective approach, properly understood,
must extend the excluded reasons approach beyond excluded reasons, it
seems that we are stuck. What is true is that, as has been demonstrated,
there is no clear-cut way to identify moralistic or paternalistic legislation.
In spite of this, however, we often feel confident to say that a specific
piece of legislation is moralistic or paternalistic: take the case of anti-
sodomy laws or seatbelt regulations. How do we arrive at such conclu-
sions? I think that the solution lies in common sense: we have faith in our
intuition that barring extraordinary circumstances, moralistic or pater-
nalistic reasons must feature in the justification of such laws.
A look at Ronald Dworkin’s early theory of rights helps develop

this intuition into a workable test. In Taking Rights Seriously, Dworkin
defended a conception of rights which is based on the distinction
between personal and external preferences. Personal preferences state
a preference about the assignment of one set of goods or opportunities
to the agent himself, whereas external preferences are about the assign-
ment of one set of goods or opportunities to others.11 For Dworkin,
utilitarianism properly understood prohibited counting the external
preferences of voters or legislators. How was this to be achieved? Since
Dworkin saw that it was not possible to look into every single legislator’s
or voter’s head to identify the preferences he had based his vote on,
rights come in as ‘a response to the philosophical defects of a ultilitarian-
ism that counts external preferences and the practical impossibility of a
utilitarianism that does not’:12 according to Dworkin, rights exist in
those areas where there is an antecedent likelihood that the majority
would act upon external preferences.13 I am not interested here in the
viability of Dworkin’s early theory of rights as such, parts of which he
has modified since Taking Rights Seriously.14 It is, however, illuminating

11 Dworkin, Taking Rights Seriously (Duckworth, 1977), 275.
12 Ibid., 277. 13 Ibid.
14 See in particular Dworkin, Is Democracy Possible Here? Principles for a New Political Debate (Princeton
University Press, 2006), ch 2. For a comprehensive analysis of Dworkin’s theory of rights, including
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to examine how his theory deals with the difficulty of identifying
impermissible justifications for interferences with liberty: rather than
claiming that one could somehow establish the existence of these
improper justifications (external preferences in Dworkin’s case; paternal-
istic or moralistic justifications here) as a matter of historical fact—for
example by looking into the legislators’ heads—Dworkin works around
this problem by acknowledging rights in areas where experience teaches
that such justifications will often prevail.
So under this approach the test for whether a law is moralistic or

paternalistic would be whether the law interferes with individual free-
dom in an area where experience teaches that legislation will often rely
on moralistic or paternalistic justifications. This is in principle a coherent
understanding of both autonomy and rights. It is, however, important to
see that it is based on a presumption: while it may be true that laws
interfering with sexual autonomy, political speech, or religious beliefs
will often be based on moralistic or paternalistic grounds, this is not
necessarily so in each and every case. To filter out those cases where the
interference is not based on such beliefs, the test must be supplemented
with a second stage where it is examined whether there is a non-
moralistic and non-paternalistic justification for the law in question
which is so strong that it overcomes the initial presumption. Take the
popular example of falsely shouting ‘fire’ in a crowded theatre. There is a
presumption that a law regulating the content of speech violates auton-
omy because experience teaches that the justification of such regulation
will often rely on impermissible grounds. However, this presumption
can be rebutted if, as in this case, there is a clear and strong case to be
made for the regulation which does not rely on such impermissible
arguments.
So this version of the excluded reasons approach operates on the basis

of two presumptions: first, the presumption that in certain areas, experi-
ence teaches that an interference with liberty will be based on moralistic
or paternalistic grounds, and will therefore be impermissible, and second,
the presumption that if there are non-moralistic and non-paternalistic
reasons of great strength in favour of the restriction, the initial presump-
tion is rebutted. The advantage of this test over the objective test
discussed above is that it is better tailored to the excluded reasons
theorist’s main concern, namely the exclusion of impermissible reasons.

its development in Dworkin’s writings, cf. Yowell, ‘A Critical Examination of Dworkin’s Theory of
Rights’, (2007) 52 American Journal of Jurisprudence 93.
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While it still needs to consider all the reasons for and against a particular
piece of legislation at the second stage, it will only get to that second
stage if the legislation falls within an area where experience teaches that
moralism and paternalism often prevail; and as will be shown below,
those areas can be relatively narrowly circumscribed. I will therefore
proceed by accepting that for the excluded reasons approach, autonomy
protects activities and personal resources which are subject to an ante-
cedent likelihood of moralistic or paternalistic interference.

3. The exclusion of paternalism and moralism, and the practice

To what extent can the excluded reasons conception explain the prima
facie rights acknowledged by the practice of constitutional rights law? It
clearly has the ability to explain some of the more traditional rights. The
reason why the rights to freedom of religion and freedom of conscience are
acknowledged might be the antecedent likelihood that governments will
impose the majority’s religious and moral beliefs on the minority unless
they are prevented from doing this.15 The right to freedom of expression
can at least partly be linked to the prohibition of paternalism and
moralism: we must not outlaw certain speech on the ground that the
ideas proposed are immoral or harmful to the speaker or those freely
subscribing to them. A similar idea applies to the related right to freedom
of association. Furthermore, some aspects of the right to privacy can be
explained in terms of the excluded reasons conception, in particular the
already mentioned right to sexual autonomy: homosexual behaviour and
other sexual practices have often been outlawed on the perceived
grounds of their immorality, and the right to privacy protects against
governmental reliance on this motive. A part of the debate concerning
the right to commit suicide centres on the individual person’s right to
decide for himself about the value of his remaining life and to prevent
government from passing judgment in this matter. The right to abortion
has been defended as being about governmental neutrality with regard
to the question of the moral status of the fetus, arguing that outlawing
abortion would amount to moralistic legislation.16

15 Letsas, ‘Two Concepts of the Margin of Appreciation’, (2006) 26 Oxford Journal of Legal Studies 705, 719.
16 This point is reflected in the much-derided passage of the US Supreme Court in Casey: ‘At the heart of
liberty is the right to define one’s own concept of existence, of meaning, of the universe, and of the
mystery of human life. Beliefs about these matters could not define the attributes of personhood were
they formed under compulsion of the State.’ Planned Parenthood of Southeastern Pennsylvania v. Casey (1992)
505 U.S. 833, 851.
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The examples show that the excluded reasons conception has the
capacity to provide justifications for some important and widely
acknowledged constitutional rights. There is, however, a number of
constitutional rights which are not easily explained by the excluded
reasons conception as developed thus far. Notably missing are rights of
equal importance to the ones mentioned above, namely the rights to life,
physical integrity, liberty and freedom from torture, which are standard
ingredients of constitutions. It is important to be clear about why exactly
they are missing. The reason is not that life and physical integrity are of
minor importance for individuals—they clearly aren’t. However, the
excluded reasons conception as developed so far protects individuals
only in areas with an antecedent likelihood of moralistic or paternalistic
interference. This could in principle justify a protection of physical
integrity as well: think of societies where there exists a practice requiring
male, or worse, female circumcision. In such a community it would
make sense to acknowledge a right to physical integrity to prevent the
majority from imposing its views of the good life as requiring this
particular form of mutilation on those who disagree. The example
shows that for the excluded reasons conception, the question of which
rights are acknowledged will depend on the kinds of disagreement which
exist in the respective community about what constitutes the good life.
The reason that in today’s Western communities we would not need a
right to life or physical integrity under the excluded reasons conception
as developed so far is simply that, fortunately, there is little antecedent
likelihood (to use Dworkin’s terminology) that the majority would kill
or injure disagreeing members of the community for moralistic or
paternalistic reasons.17

4. Equal worth of persons: the exclusion of unequal-worth-based reasons

The excluded reasons conception ultimately rests on an ideal of respect for
persons. It would, for this conception, not respect a person if a conception
of the good were imposed on him—hence the exclusion of paternalistic

17 Hart (‘Between Utility and Rights’, in Hart, Essays in Jurisprudence and Philosophy [Clarendon Press,
1983], 198, 213) criticized Dworkin’s early theory of rights by pointing to the fact that for Dworkin, in a
society without relevant prejudices (which lead to policies which rights could trump), rights would
‘wither away’; cf. also Yowell, ‘A Critical Examination of Dworkin’s Theory of Rights’, (2007) 52 American
Journal of Jurisprudence 93, 114. This shows an interesting feature of excluded reasons conceptions in
general, namely that they only kick in in a society where the impermissible reasons are prevalent or
popular; in societies without such tendencies, excluded reasons models are pointless because the reasons
they want to exclude play no role anyway.
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and moralistic reasons. If this is true, then there may be other excluded
reasons flowing from the idea of respect. One group of excluded reasons
may be that government must not base its policies on the idea that some
persons are of less importance than others: that would deny their equal
value and therefore fail to respect them properly. Imagine the govern-
ment responds to an enemy country’s declaration of war by requiring
only members of a certain race or religion to defend the country, while
the members of the other race or religion can stay at home, and it
justifies this by pointing to its view that the people staying at home are
worth more than those having to go to war. Such a policy does not rest
on moralistic or paternalistic reasons; however, it rests on similarly
illegitimate grounds: the government’s decision fails to show proper
respect towards the affected persons.18

How do we get from the exclusion of these unequal-worth-based
reasons to the content of autonomy? Just as in the case of moralistic
and paternalistic reasons, it will be impossible to look into the legislators’
heads to identify the psychological motives on which they based their
decisions. Rather, whether or not a policy relies on unequal-worth-based
reasons must be determined objectively. Again, the only coherent way
to do so seems to be to identify areas where there exists an antecedent
likelihood of government treating one group less favourably than
another, based on the idea of unequal worth. The areas of life, physical
integrity and liberty may suggest themselves because arguably killing,
torturing, injuring, and locking up people have often been a means of
denying persons their equal worth.

5. The exclusion of unequal-worth-based reasons, and the practice

How far does the amended version of the excluded reasons conception
carry us? We must be careful here: there is a risk that we redefine any-
thing which unjustifiably affects a person’s interests adversely into a

18 Another way of making the same point is to regard both the exclusion of moralistic and paternalistic
reasons and unequal-worth-based reasons as flowing from a requirement of equal concern and respect;
see Letsas, ‘Two Concepts of the Margin of Appreciation’, (2006) 26 Oxford Journal of Legal Studies 705, 719.
The problemwith that approach is that it is not evident why the prohibition of moralism and paternalism
should follow from a commitment to equality rather than autonomy (see Hart, ‘Between Utility and
Rights’, in Hart, Essays in Jurisprudence and Philosophy [Clarendon Press, 1983], 198, 217–21; Dworkin,
‘Rights as Trumps’, in Waldron [ed.], Theories of Rights [Oxford University Press, 1984], 153, 161; see also
Raz, The Morality of Freedom [Clarendon Press, 1986], ch. 9 [on equality]). I find it more plausible to classify
the exclusion of moralism and paternalism as autonomy-protecting and the exclusion of unequal-worth-
based reasons as equality-protecting. However, this classification does not affect the substance of the
argument.
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manifestation of the risk of that person being treated as worth less, and
therefore acknowledge rights in every area where there exists a risk of
making wrong decisions adversely affecting someone. Taken to extremes,
we can reinterpret a law which for less than convincing reasons regulates
the size or thickness of paper to be sold in stationers as a manifestation of
the risk that their owners will be treated as being worth less than other
persons. Many unsatisfactory laws involve a failure to take the legitimate
autonomy interests of the affected persons adequately into account. But this
is not something against which the excluded reasons conception wants to
protect individuals, because if it did, it would collapse into its rival, the
protected interests conception. To be sure, there may be appeal in the
argument that to respect the equal worth of each citizen, the state must
adequately respect his autonomy interests. All I am claiming is that we can
neglect this particular interpretation of the equal importance principle here
because that interpretation would lead to the conception of autonomy
which I will discuss under the heading of the protected interests conception
in the next section. Therefore, under the excluded reasons conception, the
simple failure to adequately respect the autonomy interests of an individual
does not in itself constitute a denial of his equal worth; rather, there must
be a further criterion or filter, relating, for example, to the gravity of the
failure or towhether the policy can be regarded as carried out in good faith.
Which criterion should be adopted by the excluded reasons theorist is not
my concern here because I do not believe that any plausible filter could lead
to the catalogue of rights which the practice acknowledges.
In Taking Rights Seriously, Dworkin explicitly rejects a right to property

on the ground that he ‘cannot think of any argument that a political
decision to limit such a right . . . is antecedently likely to give effect to
external preferences’19. Dworkin is right: it is hard to see property owners
as a group which is likely to suffer from being treated as worth less than
persons not owning property. However, the German Basic Law, the
ECHR, the EU Charter, and the South African Constitution protect a
right to property,20 and this indicates that they follow a conception of
autonomy which is different from the excluded reasons approach.
The right to freedom of profession is another instance of a right which the

excluded reasons conception cannot explain. While it is not as widely
recognized as some more traditional rights, it is included in the German

19 Dworkin, Taking Rights Seriously (Duckworth, 1977), 278.
20 As mentioned above, it is notably absent in the Canadian Charter; this is an indicator of the
controversial nature of the right to property.
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Basic Law, the South African Constitution, and the EU Charter; and it
seems unlikely that governments will make laws interfering with profes-
sion for paternalistic, moralistic, or unequal-worth-based reasons.
The right to private and family life goes beyond protecting activities

likely to be moralistically regulated or prohibited; for example, it covers
the right of access to information regarding the identity of one’s natural
parents,21 and it seems absurd to speculate that governments or major-
ities will treat persons who do not know the identities of their parents as
worth less than other persons, and will therefore deny them knowledge
of their descent. The right to privacy also offers protection from media
intrusion into one’s private life;22 and again, it is implausible and at best
mere speculation to assume that persons who are the object of media
interest are likely to be treated as worth less than other people.
The increasingly recognized right to data protection cannot be explained

under the excluded reasons conception either because when govern-
ments collect data they often do so indiscriminately and do not restrict
themselves to unpopular groups or persons. There are, however, areas
where the data collected can arguably be used to identify and target
unpopular groups: for example, in Z v. Finland,23 the applicant com-
plained that personal data relating to her HIV infection had not been
adequately protected by the state, resulting in it becoming available to
the public. One could certainly construct an argument to the effect that
releasing data about a person’s HIV infection was the manifestation of
the likelihood that HIV carriers will be treated as worth less by the state
than HIV negative persons, and that this was the reason for protecting
this particular data. This is however not the line of argument which the
ECtHR pursued. The Court did not at all refer to the role of the state in
all this but focussed mainly on the interests of the claimant: it pointed to
the effect of the disclosure of the data on her private and family life and
her social and employment situation, and raised the concern that the risk
of such data being published might discourage persons from seeking
diagnosis or treatment and thus also undermine preventive efforts by the
community.24 The focus of this line of reasoning on the interests of the
claimant in a case which could easily be constructed as being about
importance-based reasons employed by the government is yet another

21 Cf. Odievre v. France (2004) 38 EHRR 43, para. 29; Gaskin v. United Kingdom (1990) 12 EHRR 36, para. 37.
22 von Hannover v. Germany (2005) 40 EHRR 1, para. 53.
23 Z v. Finland (1998) 25 EHRR 371.
24 Ibid., paras. 95, 96.
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indicator of the deficiency of the excluded reasons approach in explain-
ing the practice.

6. Conclusion

An assessment of the strength of the excluded reasons conception in
explaining the practice provides us with a mixed picture. On the one
hand, it can accommodate aspects of the more traditional negative rights
such as the right to freedom of speech and assembly, freedom of religion,
certain aspects of the right to privacy; and if amended it can additionally
accommodate aspects of the rights to life, physical integrity, and liberty.
This indicates that there is some appeal in the excluded reasons concep-
tion, and that it would be a mistake to reject it altogether. On the other
hand, it has problems with the right to property and other, more
recently acknowledged rights, such as aspects of the right to privacy,
the right to data protection, and freedom of profession.
The main problem with the excluded reasons conception lies in what

I described as its main feature: its relational character. For the excluded
reasons conception, a particular action or resource will only form part of
the content of personal autonomy if it is likely that the state will fail to
show proper respect for the agent by interfering with the action or
resource in question; and it turns out that such a likelihood does not
seem to exist in some of the areas which are protected by constitutional
rights today. In the following section, I will develop a model of personal
autonomy which sets relational features aside and thus avoids the central
weakness of the excluded reasons conception.

iii. the protected interests
conception of autonomy

1. General

While the excluded reasons conception is concerned with the reasons on
which the state may rely in treating its citizens, the protected interests
conception takes a different, arguably more straightforward approach: it
focuses directly on the actions and personal resources which are import-
ant for the purpose of leading an autonomous life. For example, the
protected interests conception recognizes the importance for autono-
mous persons of being able to choose one’s intimate partners, utter one’s
political views, and control what happens to one’s body, and takes the
importance of these interests as the reason for protecting them. Or put
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negatively: we think that, all things being equal, a person who does not
have control over what happens to her body, or whom she chooses as an
intimate partner, or which profession to take up, is less autonomous
than she should be: something is lost if these particular instances of
control are not available to her. So under this understanding, to be
autonomous, a person must have some control over a number of (partly)
independent domains of her life. This is reflected in the ways in which
most of us think about giving our own lives meaning and direction: we
are always working on several fronts and projects simultaneously.
A typical person spends much of her time and energy trying to create
or maintain a stable relationship with a partner of her choice, raising
children, having close relationships with other family members, making
progress in her professional life, having a decent social life with close
friends, rewarding hobbies and activities, and so on. At the same time,
she is making efforts to achieve some long-term security, maybe acquire
property, improve or maintain her health and looks, work on her
character, her relationship with her God, etc. And each of these projects
will require ongoing efforts in a number of sub-projects. In addition,
when circumstances change or the person’s ideal changes of how to live
a life or her particular life well, her projects need to be adapted.25 She will
at least partly judge the success of her life by her success in the projects
she has come to pursue. It follows that because of the impact of the
success in her individual projects on the success of her life as a whole, she
has specific autonomy interests with regard to each of these projects.
The crucial question in this context is on which scale to determine the

importance of different autonomy interests. We can imagine the widest
possible understanding of autonomy and regard all actions and personal
resources as protected. Then, autonomy would indiscriminately protect,
for example, feeding the birds, giving a political speech, choosing a
career, choosing an intimate partner, and watching TV. Intuitively, it
seems that feeding the birds and choosing one’s intimate partner are of
different weight or importance for the autonomy of persons. How can
the protected interests conception account for this? I suggest as the point
of reference for assessing the weights of autonomy interests the import-
ance of the act or resource in question from the point of view of the self-
conception of the agent. For example, being able to choose an intimate
partner is more important than being able to feed the birds, to the extent

25 Cf. Dworkin, Is Democracy Possible Here? Principles for a New Political Debate (Princeton University Press,
2006), 18 with a similar point.
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that choosing one’s partner is a more important manifestation of the
self-conception of the agent than feeding the birds. A person’s self-
conception is shaped by the answers to the two questions ‘Who am I,
and who would I like to be?’26

How one understands oneself depends not only on how one describes
oneself but also on the ideals toward which one strives. One’s identity is
determined simultaneously by how one sees oneself and how one would
like to see oneself, by what one finds oneself to be and the ideals with
reference to which one fashions oneself and one’s life. This existential self-
understanding is evaluative in its core and, like all evaluations, is Janus faced.
Two components are interwoven in it: the descriptive component of the
ontogenesis of the ego and the normative component of the ego-ideal.27

There are several substantively similar concepts used in the literature and
the jurisprudence of courts, and it may be useful to contrast them with the
self-conception approach. Both the German Federal Constitutional Court
and the ECtHR regularly rely on the notion of developing one’s personality.28

While in substance this may amount to much the same as the self-concep-
tion approach, it is unfortunate in that, first, it is too narrow: autonomy is
not only about one’s personality but also gives an agent control over, for
example, his body: autonomy is about persons and not limited to the
persons’ personalities. It is also too narrow in that it seems to dictate the
purpose for which autonomy ought to be used, namely to develop one’s
personality. At the same time, the end goal of all this remainsmysterious: it
is not clear to what end a person ought to develop his personality.
Another concept frequently employed by courts is that of personal

identity. Identity comes close to self-conception, but it is narrower in
that, again, just like self-development, it seems to be mainly concerned
with a person’s personality, which is too restrictive. Furthermore, it is
also narrower in that at least in everyday usage it seems to be about very
important elements of a person’s self-conception, such as gender, sexual
orientation, or religion, and as will become clear, this limits the usefulness
of the concept too much in the context of constitutional rights.

26 Habermas, Justification and Application (MIT Press, 1994), 4 (emphasis added). In the German original,
Habermas speaks of a person’s ‘Selbstverständnis’ which is translated as ‘self-understanding’ in the English
version; however, I prefer to speak of a person’s ‘self-conception’ because ‘self-understanding’
underemphasizes the dimension of the ego-ideal.
27 Ibid., 4–5.
28 Cf. the quotations below.
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In philosophy, the notion of living one’s conception of the good life is a
popular way to express largely the same idea as the self-conception
approach.29 One of my reasons for hesitating to subscribe to it is the
controversial philosophical baggage that comes with it and that is not
necessary for my argument here, in particular the twin concept of the
‘right’ which complements the ‘good’. James Griffin uses a related term,
namely to live one’s conception of a worthwhile life.30 While this avoids the
philosophical baggage, it is otherwise subject to the same concerns: first,
the expression contains confrontational and atomistic connotations (‘my’
versus ‘your’ conception of ‘the’ good/‘a’ worthwhile life), which is
unfortunate because what is good or worthwhile for a person may
depend on the individual person’s life story rather than a given way
(or set of ways) for everyone to live his or her life best. The self-
conception approach, by way of contrast, captures better what’s import-
ant about autonomy. One’s self-conception involves an element of where
one is coming from and where one wants to go, as well as of one’s view of
oneself within one’s social environment; thus, the self-conception view
places the agent in a historical and social continuum, which captures
better, I think, the ways in which we reflect about our own lives. Second,
the notion of living one’s conception of the good life seems to suggest
either the necessity of having a worked-out conception to be able to
claim the right, or the assumption that every person has in fact one such,
fully developed, conception; neither of which should be required:
developing a conception of the good by means of trial and error, or
struggling to find a coherent theme to one’s different intuitions about
the good life, are just as important and must be protected just as much as
living one’s fully developed conception. Finally, the notion of living
one’s conception of the good life does not give us any indications
about the relative weights of autonomy interests: for example, it does
not tell us the standard by which we are to judge whether feeding the
birds is less important for autonomy than choosing a partner. Nor does it
tell us anything about the limits of a person’s right to live his conception
of the good. The self-conception approach, by focussing on autonomy
interests (the weights of which are assessed on a scale according to their
importance for the agent’s self-conception), acknowledges the possibility
of conflicts between the agent’s autonomy interests and the interests of
the public or other persons, and thus does not create the false impression

29 Rawls, Collected Papers (Harvard University Press, 1999), 365.
30 Griffin, On Human Rights (Oxford University Press, 2008), 47.
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that a special value, going beyond the weight of the respective autonomy
interests, attaches to the ideal of ‘living one’s conception of the good’.
While the concepts discussed above are very similar to the self-

conception approach and are sometimes used interchangeably, the
self-conception approach must be distinguished from three related but
different ideas. First, it is different from self-realization and self-fulfilment.
As Joseph Raz has pointed out, autonomy and self-realization are not
identical.31 A person may autonomously decide to give up his career and
dedicate his life to some good cause, purely out of a sense of moral
obligation and not because he expects to achieve self-realization in the
pursuit of that cause. While such a decision is not one which furthers
self-realization, it is clearly very central from the point of view of
autonomy—it is a manifestation of the self-conception of a person
with certain moral views and the willingness to act upon them even at
the cost of self-realization.
Second, the self-conception approach is different from one focussing

exclusively on what people want for themselves, and it is equally differ-
ent from one focussing on a person’s preferences, narrowly understood.
A person may really want or have a preference for steaks all the time, but
it does not follow that being a steak-eater is an important element of his
self-conception as a person (although it could possibly be). Another
person may want to watch TV all day, but it does not follow that she
regards watching TV as important for her self-conception, either. An
activity is important for the self-conception of an agent only if it affects
or reflects something which the agent considers to be giving meaning
and value to his or her life, and not everything a person happens to want
or has a preference for necessarily qualifies for that.
Third, the self-conception approach does not judge the value of the

self-conceptions people hold; in that sense it can be described as neutral
and can be contrasted with some (not all) versions of perfectionist under-
standings of autonomy.32 It does not regard some exercises of autonomy
as more important than others on the ground that they are, or are

31 Raz, The Morality of Freedom (Clarendon Press, 1986), 375–6.
32 While I do subscribe to a neutral understanding of autonomy here, I do not (yet) take sides in the
debate between perfectionism and antiperfectionism. Perfectionists believe that state action (and
inaction) should be judged by its contribution to individual well-being. A perfectionist will endorse the
protected interests conception as developed here if he believes that by not judging people’s
self-conceptions, we contribute most to their well-being; a claim that certainly has some plausibility.
I shall, however, reject perfectionism’s main premise, namely its focus on well-being rather than
autonomy, in Chapter 7.
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considered to be by people other than the agent, more valuable. For
example, if religion X has an important role in the self-conception of a
person, then the self-conception approach respects this and does not
accord this feature little weight on the ground that arguably, religion
X should not have that importance, but rather religion Y should, or no
religion should play any role at all. By taking the self-conceptions of
individual persons as its reference point, the protected interests concep-
tion adopts an ‘internal’ perspective about what adds value to one’s life,
as opposed to an ‘external’ perspective of what a person’s self-conception
ought to consist of or how important this or that feature of it ought to be;
something I regard as indispensable to an attractive account of freedom.
Therefore, under this conception, an autonomy ‘interest’ is not neces-
sarily connected to a person’s ‘well-being’.33 Rather, what I have in mind
when speaking of autonomy interests could also be called an ‘instance’ of
a person’s autonomy; something that falls into the sphere which he is
prima facie entitled to control.
One last general remark about the protected interests conception: as

argued above, when we ask what importance some action or resource
has, we have to look at the agent’s self-conception. It follows that the
same action or resource can be of different value for different persons.
Therefore it is misguided to assume that an interest theory of human
rights must necessarily be based on the assumption that there is a list of
interests universally shared by all individuals.34 There may be one list
of interests common to one species of animals: maybe dogs have the
same interests universally. But for humans, if we take the idea of
autonomy seriously, our autonomy interests will at least partly depend
on our self-conceptions. This will affect both the question of what
qualifies as a relevant autonomy interest (feeding the birds?; sexual
autonomy?) and the weight of a specific autonomy interest. If it is true
that an Englishman attaches special value to the privacy of his home,
then it makes sense to regard an invasion into the home of an English-
man as worse from the point of view of the agent’s self-conception and
autonomy than one into the home of, say, a Spaniard. Therefore, on the
basis of the protected interests theory, a balancing exercise between
privacy and (for example) public security may lead to different results,
depending on whether we are in England or Spain.

33 In contrast to Raz’s understanding; see The Morality of Freedom (Clarendon Press, 1986), ch. 12, esp. 295.
34 Letsas, ‘Two Concepts of the Margin of Appreciation’, (2006) 26 Oxford Journal of Legal Studies 705, 717.
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2. The protected interests conception and the practice

When examining the extent to which the protected interests conception
of autonomy explains the practice of constitutional rights law, the
central question must be whether the actions and resources protected
by the practice reflect what most people consider as important for their
autonomy. So if we discover that the practice protects all or most of
what people regard as important for their autonomy, we can confidently
conclude that the protected interests conception underlies the practice.
If, however, it turned out that much of what is protected by the practice
carries no such importance, while other things that are important are not
protected, this would point to a deficit in the protected interests concep-
tion as a model explaining the practice.
The protected interests conception sits well with the tendency to

recognize more rights, and to interpret existing rights more broadly.
Take the right to privacy, whose scope has been growing continuously
over the last decades. It arguably extends to such diverse things as
abortion, sexual autonomy, and suicide; and it is striking that these
actions are all very important from the perspective of the self-concep-
tions of the right-holders. Decisions whether or not to become a parent,
in what sort of sexual (in particular, but not limited to, hetero- or
homosexual) relationship to engage, or whether or not to end one’s
life, are crucial manifestations of a person’s understanding of how to
exercise his autonomy in order to live his life well. The growing
recognition of these actions as constitutionally relevant is an indicator
that the protected interests conception underlies much contemporary
thinking in constitutional rights law. For example, Justice Sachs of the
South African Constitutional Court has argued that the right to privacy
has to be regarded:

. . . not simply as a negative right to occupy a private space free from
government intrusion, but as a right to get on with your life, express your
personality and make fundamental decisions about your intimate rela-
tionships without penalisation . . . [P]rivacy [must] be regarded as suggest-
ing at least some responsibility on the State to promote conditions in
which personal self-realisation can take place.35

The more traditional rights, such as the rights to physical integrity,
freedom of expression, or freedom of religion also sit well with the

35 National Coalition of Gay and Lesbian Equality v. Minister of Justice, 1999 (1) SA 6 (para. 116) (Sachs J).
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protected interests conception. Part of the reason why the right to
physical integrity is protected is that physical integrity is a precondition
of an autonomous life. In addition to that, there is, however, an indisput-
able connection between physical integrity and one’s self-conception. It
may not seem as intuitively plausible as, for example, in the case of the
right to sexual autonomy, where the claim ‘This is how I choose to live
my life!’ carries great intuitive appeal. However, just imagine what kind
of person one would have to be, and what self-conception one would
have to hold, to be indifferent to what happens to one’s body. The fact
that almost all people are not indifferent in this way shows that we
regard our physical integrity as an important element of our lives; and
the fact that it may not spring to mind as the first thing to think of when
fleshing out our priorities is due to two related facts: first, the fortunate
fact that for most people in the Western world, control over their
physical integrity is not under constant threat from government or
others, and second, the uncontroversial nature of the prioritization of
control over physical integrity: since basically everyone gives high pref-
erence to it, it is not a feature which we can rely on to demonstrate our
individuality. Nevertheless it is clearly an instance of a highly prioritized
good.
The latter argument shows an important link between the excluded

reasons conception and the protected interests conception. I said above
that while the excluded reasons conception fails to satisfactorily explain
the practice, it can, however, explain many rights we regard as central,
and I argued that this indicates that there is some truth in the theory.
Here is the connection. Under the excluded reasons conception, an
action will be protected if there exists the likelihood of the government
restricting it for impermissible, in particular moralistic or paternalistic,
reasons. For such a likelihood to exist, there must be substantial disagree-
ment in the respective society about how to behave with regard to the
activity in question, and such disagreement will only surface if one group
regards the freedom as very important, whereas the government or
majority regard it as very important for moralistic reasons that this
freedom not exist. For example, the reason why societies have or had
bitter disagreements about homosexual activity but not about whether
one may scratch one’s ear in public is that many people have strong
feelings about the question of acceptable behaviour in sexual matters but
not about the question of self-scratching in public. As an empirical
matter, it seems plausible to assume that societies tend to have their
most bitter disagreements with regard to individual behaviours which
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are of major importance, at least for the minority. This explains why the
activities protected under the excluded reasons approach are usually of
major importance for many people: if they weren’t, there would pre-
sumably not be enough disagreement to acknowledge the likelihood of
moralistic interference. So the excluded reasons conception captures
some activities and personal resources which are of central importance
for the self-conception of individuals, but it does not capture all such
activities and resources because it has the additional criterion that there
must exist the likelihood of moralistic or paternalistic interference. The
protected interests conception leaves aside that additional criterion and
focuses directly on the importance of the respective actions and personal
resources for individuals.
The justification of the right to freedom of expression can be seen in its

importance for individual speakers, for the general interest, or for
democracy. Raz holds the view that the right acquires its special weight
through its contribution to the general interest: he has famously argued
that if he had to choose between living in a society which enjoys
freedom of expression, but not enjoying the right himself, or enjoying
the right in a society which does not have it, he would choose the first
option.36 Two points can be made in response to this. First, I harbour
doubts as to whether Raz assesses the weight of the individual interests
correctly in his account of freedom of expression. Raz compares the
weight of a person’s individual interest in freedom of expression with his
interest in the fortune of his marriage or the state of repair of his house,
and judges that the latter interests carry more weight for most people
than the former.37 Therefore, if given the choice, most people’s personal
interests would be better served by an intact marriage, a water-tight
roof, and the absence of the right to speak their minds, than in the
opposite situation. But that conclusion seems overstated to me. While
Raz’s account plausibly reflects some people’s self-conceptions, for
others, not having the right to speak their minds would not simply affect
some isolated aspect of their well-being, but carry much bigger implica-
tions, namely a denial of their self-conception as participators in conver-
sations and discussions taking place within their families, workplaces,
social environment, and other communities, including, of course, polit-
ical communities. And that may arguably seem worse than a failed
marriage or a hole in the roof.

36 Raz, Ethics in the Public Domain (new edition, Clarendon Press, 1995), 54.
37 Ibid.
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Be that as it may; my second point is that I have no objection to Raz’s
argument that rights, including constitutional rights, can gain additional
weight if they serve the general interest. So in the case of the right to
freedom of expression, it is arguable that the right is based on an autonomy
interest of people for whom it is important to be free to speak their minds
and interact with others through the exchange of ideas, and that the right
also serves the general interest, which makes it even more important.
Furthermore, the right to freedom of expression, at least with regard

to political speech, is also required by the value of democracy, quite
independently of its contribution to personal autonomy or the general
interest: collective self-government requires conditions where different
view-points about the merits of policies can be exchanged freely. This
democracy-related argument provides a further, independent justifica-
tion of the right.38 So my point is not that personal autonomy provides
the only justification of the right to freedom of expression, but that it
forms part of what gives the right its constitutional importance. This
reliance on arguments relating to personal autonomy interests, the
general interest, and democracy is also reflected in the jurisprudence of
constitutional courts. The ECtHR, for example, holds that freedom of
expression ‘constitutes one of the essential foundations of a democratic
society and one of the basic conditions for its progress and for each
individual’s self-fulfilment.’39

A parallel idea applies to the right to freedom of demonstration. Its
connection to autonomy interests and the development of one’s person-
ality has been acknowledged by the German Federal Constitutional
Court in the following passage:

By announcing his opinion in physical presence, in public, and without
the intermediation of the media, he also directly develops his personality.
In their ideal form, demonstrations bring convictions to the fore collect-
ively, with the participants, on the one hand, experiencing recognition
and strengthening of their convictions, and on the other hand in the
immediate sense of the word taking a position in relation to the outside
world and bearing testimony to their view-point.40

The point of the right to freedom of religion is often seen in its peace-
promoting effect. Since there is no agreement about the true religion in

38 This issue, as well as the above point regarding the general interest, are dealt with in greater depth in
Chapter 4, section III.
39 Lingens v. Austria (1986) 8 EHRR 407, para. 41.
40 BVerfGE 69, 315, 345.
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most societies, and since religious disagreements tend to lead to unwel-
come consequences such as violence and oppression of minorities, it is in
the general interest to respect freedom of religion.41 Again, such an
understanding is not at odds with the account presented here. It is
certainly arguable that its contribution to religious peace—which is in
the general interest—makes the right to freedom of religion more
important than it would be if its sole point were respect for personal
autonomy. At the same time, however, it is obvious that freedom of
religion protects an extremely important autonomy interest from the
point of view of individuals: it is at the heart of most people’s self-
conceptions to decide about religious matters themselves, rather than
to have religious views imposed on them.42 This is captured in the
ECtHR’s statement that freedom of religion is ‘one of the most vital
elements that go to make up the identity of believers and their concep-
tion of life . . . ’43 The Court immediately goes on to stress the public
good served by the right: ‘ . . . but it is also a precious asset for atheists,
agnostics, sceptics and the unconcerned. The pluralism indissociable
from a democratic society, which has been dearly won over the centur-
ies, depends on it.’44 So again, the conception of autonomy and consti-
tutional rights developed here finds support in the practice.
The South African Constitutional Court has acknowledged the nature

of freedom of expression, freedom of demonstration, freedom of reli-
gion, and a number of other rights as protecting both autonomy interests
and other values in the following sweeping statement:

[Freedom of expression] is closely related to freedom of religion, belief
and opinion (s 15), the right to dignity (s 10), as well as the right to freedom
of association (s 18), the right to vote and to stand for public office (s 19)
and the right to assembly (s 17) . . . The rights implicitly recognise the
importance, both for a democratic society and for individuals personally, of the
ability to form and express opinions, whether individually or collectively,
even where those views are controversial.45

41 Raz, The Morality of Freedom (Clarendon Press, 1986), 251–2.
42 This may include deferring to some theoretical authority in religious matters—an expert, a priest, a
book—but that is fully compatible with autonomy, indeed it is often a wise exercise of autonomy: see
Raz ‘Introduction’, in Raz (ed.), Authority (New York University Press, 1990), 12.
43 Refah Partisi (Welfare Party) and Others v. Turkey (2002) 35 EHRR 3, para. 49.
44 Ibid.
45 South African National Defence Union v. Minister of Defence, 1999 (4) SA 469, para. 8 (emphasis added).

Two Conceptions of Autonomy b 67



It has been demonstrated that the rights which could be explained under
the excluded reasons conception can also be justified under the protected
interests conception. What about those rights with which the excluded
reasons conception struggled? One particularly suitable example to dem-
onstrate the connection between the practice and the protected interests
conception is the right to knowledge of one’s family descent: it is of great
importance for the self-conceptions of some (not necessarily all) adopted
persons to acquire knowledge about their family descent in order to be
able to form or develop a self-conception which includes an element of
‘where one is coming from’. This is exactly the angle from which the
German Federal Constitutional Court has approached the matter:

The right to the free development of one’s personality and human dignity
secure for every individual an autonomous area for the private arrange-
ment of his affairs, in which he can develop and preserve his individuality.
The understanding and development of one’s personality is however
closely connected with the knowledge of the factors which are consti-
tutive of it. One of these is one’s descent. It does not only determine the
individual’s genetic endowment and thus has an impact on his personal-
ity. Independently, it occupies a crucial position in the consciousness of
the individual for the determination of his individuality and self-under-
standing . . . Independently of the degree of scientific knowledge, know-
ledge of one’s descent offers the individual important links to the
understanding and development of his personality. Therefore, the right
of personality [allgemeines Persönlichkeitsrecht] includes also knowledge
of one’s descent.46

The ECtHR made substantially the same point, only shorter: persons
have ‘a vital interest, protected by the Convention, in receiving the
information necessary to know and to understand their childhood and
early development’47. Both statements underline the usefulness of the
protected interests conception and the self-conception approach in
understanding the practice.
With regard to the right to data protection and media intrusion into one’s

private life, for most of us it is important to control the flow of personal
information between ourselves and the public; this is best explained as a
desire to shape our social identity, which in turn is an important element of
our self-conception. The ECtHR, while to my mind not dealing with
the matter in a wholly satisfactory way, nevertheless made it clear that

46 BVerfGE 79, 256, 268–9.
47 Gaskin v. United Kingdom (1990) 12 EHRR 36, para. 49.

68 B The Global Model of Constitutional Rights



the reason for recognizing the protection of one’s picture as covered by the
right to privacy lies in the link between media intrusion and the right-
holder’s personal autonomy:

The Court reiterates that the concept of private life extends to aspects
relating to personal identity, such as a person’s name, or a person’s
picture. Furthermore, private life, in the Court’s view, includes a
person’s physical and psychological integrity; the guarantee afforded by
Art. 8 of the Convention is primarily intended to ensure the development,
without outside interference, of the personality of each individual in his
relations with other human beings. There is therefore a zone of inter-
action of a person with others, even in a public context, which may fall
within the scope of ‘private life’ . . . In the present case there is no doubt
that the publication by various German magazines of photos of the
applicant in her daily life either on her own or with other people falls
within the scope of her private life.48

Data protection has two dimensions: protection of one’s data from the
public, and protection of one’s data from the state. The latter dimension
has been termed the right to informational self-determination by the
German Federal Constitutional Court. In its Census Judgment, the
Court stressed the link between data protection and personal autonomy:

A person who cannot overlook with sufficient clarity which information
concerning him is known in specific areas of his social environment and
who cannot somewhat estimate the knowledge of possible contact per-
sons, can be substantially inhibited in his freedom to plan and to make
decisions in self-determination . . . A person who is unsure about whether
deviating activities will be noted down at any time and permanently
saved, used, or passed on will try not to raise attention by engaging in
such activities . . . This would not only affect the individual’s opportunities
to flourish but also the common good because self-determination is a
basic condition of a free democratic polity which is based on the ability of
its citizens to engage in activities and participate.49

From this the Court concluded that the right to informational self-
determination ‘guaranteed in principle the right of the individual person
to decide autonomously about the release and use of his personal data’,50

stressing that this applied to all pieces of personal data: ‘in times of
automatic data processing there exists no “trivial” data anymore’.51

48 von Hannover v. Germany (2005) 40 EHRR 1, para. 50–53.
49 BVerfGE 65, 1, 42–3. 50 Ibid., 43. 51 Ibid., 45.
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Interestingly, if this reasoning is correct, it follows that the main purpose
of the right to informational self-determination is not that it protects an
important element of our self-conceptions as such: it is not part of our
self-conceptions to be seen by the state as unsuspicious so that the state
leaves us alone; rather, its point is instrumental in that it is a precondition
of our ability to live lives according to our self-conceptions: we would be
constrained in our ability to live such lives if we had to fear that ‘Big
Brother’ always watched us. So in spite of its nature as a negative vertical
right, the right to informational self-determination belongs, just as socio-
economic rights, to the group of rights which ensure the preconditions
of autonomy.
The South African Constitutional Court has observed that ‘property

clauses are notoriously difficult to interpret’,52 and this difficulty is
grounded in uncertainty of the purpose of the right to property: the
question is why property should be protected as a constitutional right
at all. By way of contrast, it is intuitively plausible to give a person
control over his own body. But why should a person have control over
‘his’ property, or put differently, why should there be such a thing as
private property at all, protected at the constitutional level? The reason
cannot be that owning property is part of the self-conceptions of prop-
erty owners: there is nothing wrong with that self-conception from a
constitutional point of view, but it cannot explain why it should be
respected more than that of people whose self-conception includes
controlling their local parks or swimming pools. Nor can its justification
be that property enables persons to live autonomous lives: if that were
true, then a right to have property would be required. However, one
important feature of the right to property is that it protects only the
enjoyment of one’s property; it does not give a right to have or to acquire
property.53 A further possible justification is that the right to property
protects the fruit of the agent’s labour; but while I am not unsympathetic
to that line of argument, it doesn’t work as a general explanation because
quite often, people own property for which they have never laboured
(e.g. they have inherited it), or which stands in no relation to the amount
or quality of labour they have invested. More plausibly, the value in the
right to property is that it protects a precondition of autonomy: property

52 First National Bank of SA Ltd t/a Wesbank v. Commissioner, South African Revenue Service; First National

Bank of SA Ltd t/a Wesbank v. Minister of Finance, 2002 (4) SA 768, para. 48 (Ackermann).
53 Schermes, ‘The international protection of the right to property’, in Matscher and Petzold (eds.),
Protecting Human Rights: The European Dimension (Carl Heymanns Verlag, 1990), 569.
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facilitates the autonomous planning and conduct of the property owner’s
life; but it does so only if he has some security that his property rights
will be respected in the future. Therefore, just as in the case of infor-
mational self-determination, the right to property, in spite of its negative
character, belongs to the group of rights protecting the preconditions of
autonomy.54

The right to freedom of profession also sits well with the protected
interests conception: being able to choose and pursue one’s profession
is an important exercise of autonomy. One’s profession plays an import-
ant part in quantitative terms with regard to the proportion of one’s
available time normally dedicated to it, but also in qualitative terms.
When we ask ourselves questions such as: ‘What kind of person am I?’,
or ‘What kind of person do I want to be?’, our profession will often play a
prominent part in the answer. We choose our professions because of
who we are and who we want to be; and conversely, we are who we are
partly because of our professions, because they shape our identities and
self-conceptions to such a considerable extent. The importance of our
professions for our lives has entered everyday language, where we speak
of our private and professional ‘lives’. The rights to privacy and freedom
of profession reflect this perceived dichotomy and protect the ‘two lives’
into which we divide our existence.55

The connection between freedom of profession and a person’s self-
conception has been acknowledged by the German Federal Constitu-
tional Court in the following passage:

The ‘profession’ has to be understood in relation to the human being’s
personality as a whole, which only fully achieves its form and completion
in the individual person’s devotion to an activity which is, for him, life

54 This may seem like a contradiction of my statement in Chapter 2 where I argued that property
should not be regarded as a precondition of autonomy. But the point in that chapter was that regarding
owning property as a precondition of autonomy does not sufficiently well explain our intuition that
even a light interference with the property of a very rich person should count as an interference. But
regarding the facilitation of the planning of one’s life as the point of protecting property can in fact
explain this intuition because the protection of property rights will only have the effect of facilitating the
planning of our lives if it is comprehensive.
55 In reality, however, the ‘two lives’ are often not strictly separate. One way in which they overlap
was strikingly pointed out by the ECtHR in Niemitz, where the Court regarded the search of a
lawyer’s office as an interference with the right to respect for private life and home (Art. 8), arguing that
‘[r]espect for private life must also comprise to a certain degree the right to establish and develop
relationships with other human beings’, and that ‘it is in the course of their working lives that the
majority of people have a significant, if not the greatest, opportunity of developing relationships with the
outside world’. (Niemitz v. Germany [1993] 16 EHRR 97, para. 29).
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task and livelihood, and through which at the same time he generates a
contribution to the societal overall performance.56

In another decision, the Court wrote: ‘Art. 12 (1) Basic Law concretizes
the basic right to the free development of one’s personality in the areas
of individual achievement and securing of one’s livelihood.’57 Both
passages use the familiar language of developing one’s personality,
which, as argued above, is closely related to respect for a person’s self-
conception.

iv. conclusion

The discussion showed that the rights which are protected by the
practice of constitutional rights law can be explained under the protected
interests conception as being about or related to autonomy interests
which carry a relatively high relevance from the perspective of the self-
conception of the agent. Conversely, I cannot think of any activities or
personal resources which stand a chance of surviving the justification
stage58 and which carry a high relevance for people but are not protected
by constitutional rights. Taken together, these two observations justify
the conclusion that the protected interests conception is superior to its
rival, the excluded reasons conception, in explaining the set of rights
widely acknowledged by the practice of constitutional rights law today.

56 BVerfGE 50, 290, 362.
57 BVerfGE 54, 301, 313.
58 This qualification is necessary because for some people activities such as killing might be very
important (e.g. for hitmen). As I will argue in the next chapter, while the limitation of such activities is of
course justified and indeed required, it is correct to protect them at the prima facie stage. But even if they
are not protected, no harm is done in light of the fact that they would never survive the justification
stage.
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B 4 b
The Right to Autonomy

This chapter completes Part I of this book by proposing a theory of the
scope of constitutional rights. Its central claim, presented and defended
in the first section, is that there exists a general right to personal
autonomy, that is, a right to everything which, judged from the perspec-
tive of the agent’s self-conception, is in his interest. To demonstrate this
claim, the section first refines the protected interests conception dis-
cussed in Chapter 3 in order to develop a comprehensive conception of
autonomy which is both coherent and fits the global model of consti-
tutional rights. It concludes that every autonomy interest, including
trivial interests and even autonomy interests in engaging in immoral
activities, must be protected. The section then takes the step from a
doctrine of autonomy to a theory of rights by defending the idea of a
right to autonomy. The second section examines the implications of this
conclusion for the interpretation of existing, and the design of new,
constitutions. The final section deals with a separate issue, namely the
idea that besides the personal autonomy of the right-holder, there might
be further values justifying or lending special weight to constitutional
rights, in particular the general interest and the value of democracy.

i. the right to autonomy

This section proposes and defends the idea of a general right to personal
autonomy. In a nutshell, it relies on two arguments to reach this
conclusion. First, any attempt to limit the scope of rights to certain
especially important autonomy interests will come at the price of inco-
herence of the underlying conception of autonomy; thus, the only way
to avoid this incoherence is to include all autonomy interests in the scope
of rights. Second, in order to defend the claim of a right to autonomy,
one must abandon the idea that rights hold a special normative force (for
example, that they act as trumps or side constraints); rather their point



and purpose is to give the right-holder an entitlement to have his
autonomy interests adequately protected at all times. He can demand
a justification for any state act or omission affecting his ability to live his
life according to his self-conception; and this justification will succeed
only if the state measure denying him a certain protection is based on
good reasons which show adequate respect for his autonomy interests.

1. The scope of rights: refining the protected interests conception of autonomy

a) Comprehensive or threshold model?

As was shown in the last chapter, civil and political rights protect (at least)
all those autonomy interests which are of a certain importance. This
section will ask a follow-up question which is important both in order to
identify the breadth of the constitutional conception of autonomy and to
further illuminate the phenomenon of rights inflation (the first feature of
the global model of constitutional rights): is there a certain threshold in
terms of the importance of an autonomy interest which must be met for it
to qualify for protection by constitutional rights, or is any autonomy
interest sufficient? Take the case of hobbies: collecting stamps, playing
tennis, or riding in the woods. These hobbies do not display crucial life
decisions such aswhether or not to procreate, whom to choose as a partner
or which profession to take up. They are nevertheless reasonably import-
ant activities for the people engaging in them; their relevance is, broadly
speaking, somewhere above, say, eating green ice cream, and somewhere
below, say, choosing one’s partner or profession. Two possibilities of
addressing this issue present themselves. According to the threshold model,
autonomy interests will only attract constitutional protection if they cross a
specific threshold of importance. According to the comprehensive model, any
autonomy interest, however trivial, will be sufficient.
The protected interests conception of autonomy must favour the

comprehensive model for two reasons. First, the threshold conception
would have to draw a line somewhere, stipulating that anything below
the line falls foul of the necessary threshold and is therefore not pro-
tected. However, it is hard to see how it could do so in a non-arbitrary
way. Would the interest have to be of reasonable, average, high, or
fundamental importance? What should be the criteria here? We might
consider drawing the line in a pragmatic way, stipulating that only
autonomy interests of, for example, at least ‘high’ importance qualify
as protected. However, the threshold model must claim that there is a
principled distinction separating interests from rights; therefore a merely
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pragmatic approach will not suffice. This leads to the second point.
Under the logic of the protected interests conception, the relevant
criterion must be that the interest in question is of some, however
small, importance: as long as it has some importance, as is certainly the
case with the pursuit of hobbies, something would be lost for autonomy if it
were not protected at all. This provides a principled basis for including all
autonomy interests and avoids arbitrary distinctions such as the prag-
matic one discussed above.
One might object to this conclusion and argue that it is simplistic to

assume that the threshold would have to be set at some level of
importance, such as ‘reasonable’ or ‘high’ importance. Maybe the thresh-
old points to a qualitative difference? The most promising attempt in this
direction has been made by James Griffin in his book On Human Rights,
and his discussion is of particular interest in the present context because
Griffin’s conception of human rights relies heavily on the value of
personal autonomy (albeit under a slightly different terminology). He
argues that the threshold can be derived from the idea of personhood:

Human life is different from the life of other animals. We human beings
have a conception of ourselves and of our past and future. We reflect and
assess. We form pictures of what a good life would be . . . And we try to
realise these pictures. This is what we mean by a distinctively human

existence . . . And we value our status as human beings especially highly,
often more highly than even our happiness. This status centres on our
being agents – deliberating, assessing, choosing, and acting to make what
we see as a good life for ourselves.
Human rights can then be seen as protections of our human standing

or, as I shall put it, our personhood. And one can break down the notion
of personhood into clearer components by breaking down the notion of
agency. To be an agent, in the fullest sense of which we are capable, one
must (first) choose one’s own path through life – that is, not be dominated
or controlled by someone or something else (call it ‘autonomy’) . . . [And]
(third) others must not forcibly stop one from pursuing what one sees as a
worthwhile life (call this ‘liberty’).1

At another place Griffin tells us more about how demanding the right to
liberty is:

[L]iberty applies to the final stage of agency, namely to the pursuit of
one’s conception of a worthwhile life. By no means everything we aim at
matters to that. Therefore, society will accept a person’s claim to the

1 Griffin, On Human Rights (Oxford University Press, 2008), 32–3.
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protection of liberty only if the claim meets the material constraint that
what is at stake is indeed conceivable as mattering to whether or not we
function as normative agents.2

Griffin’s idea is that ‘personhood’ functions both as the basis of human
rights and as a limitation on their scope: only those interests which are
important for personhood are protected as human rights. Personhood
requires what Griffin calls autonomy and liberty (in my terminology,
personal autonomy): basically, control over one’s life. But it requires only
that kind of control over one’s life which is important for personhood.
This, however, leaves open the question of what the test is for determin-
ing whether some instance of liberty (autonomy) is required for person-
hood. My suspicion is that it is simply ‘importance’. For example, Griffin
says later in the book that ‘the domain of liberty is limited to what ismajor
enough to count as part of the pursuit of a worthwhile life’.3 At another
place he defends a human right to gay marriage on the ground ‘of its
centrality to characteristic human conceptions of a worthwhile life’.4

Thus, it seems that the threshold of personhood simply refers back to a
sliding scale of importance: an interest that is ‘major enough’ or ‘central’
will acquire the status of a human right. But such a sliding scale cannot, as
I have explained above, do the moral work. The threshold would have to
be between ‘not quite major enough’ and ‘barely major enough’ or ‘not
quite central’ and ‘barely central’. But then, under Griffin’s model, all that
separates an interest which is just below from one which is just above the
threshold is a small difference in terms of importance or centrality, and
this small difference cannot justify the great normative significance that
for proponents of threshold models comes with one of them being a
simple interest and the other a human right. I believe that this is a general
problem of threshold theories which is not limited to Griffin’s particular
account.5 If that is true, then the only possible conclusion is that the
threshold requirement should be dropped and it should be acknowledged
that the scope of freedom protected by rights must extend to everything
which is in the interest of a person’s autonomy.

This conclusion sits well with the global model of constitutional rights
and its trend towards rights inflation; and herein lies a further indicator
of its correctness. However, someone might object that while such a

2 Ibid., 167.
3 Ibid., 234 (emphasis added). 4 Ibid., 163 (emphasis added).
5 Cf. Raz, ‘Human Rights without Foundations’, in Besson and Tasioulas (eds.), The Philosophy of
International Law (Oxford University Press, 2010), 321, 326 with a similar point.
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trend exists, it would be an overstatement to say that constitutional
rights law generally protects all autonomy interests as rights. This is true
insofar as the German idea of a constitutional right to freedom of action,
which includes rights to go riding in the woods or feed pigeons in the
park, still seems to be an outlier in constitutional rights law around the
world. But it must be acknowledged that once we agree that the point of
constitutional rights is to enable people to follow their projects, the
inclusion of hobbies loses any flavour of absurdity. In fact, on this
understanding, the only difference between the German approach and
other, less generous approaches is that the German approach sets the
threshold lower, or even sets aside any threshold, whereas other juris-
dictions may still follow a threshold model. But the best explanation for
this threshold lies not in a morally different conception of autonomy or
rights, but in a simple pragmatic consideration, namely a sense that
constitutional courts should, because of their limited resources, only
deal with matters of a certain importance. This presents only a minor
variation in the scope of rights adopted in different jurisdictions and
leaves intact their moral core as being about protected autonomy
interests comprehensively understood.

b) Immoral and ‘evil’ activities
The question of whether both liberty and rights, properly understood,
include immoral or even ‘evil’6 activities such as, for example, murder, is
a recurrent one in political theory.7 The dispute is not about whether
such activities can or cannot be prohibited—of course they can; in fact,
taking into account the doctrine of positive obligations, usually they must
be prohibited. Proponents of a wide understanding of rights include
murder at the prima facie stage, but there is no doubt that there are
reasons of sufficient weight in favour of a prohibition, in particular,
the rights of the possible victims, which are taken into account at the
justification stage. The point of the critics must be that personal auton-
omy is a value and that, therefore, if we protect murder as part of
autonomy, we must be able to point to the value of doing that: we
must find some value in protecting murder. Since in light of its evil

6 The point of labelling the activities in question somewhat vaguely as ‘evil’ is to indicate that they are
the sorts of activity which because of their extremely harmful and immoral nature nobody can possibly
have a definite right to engage in.
7 Cf. Berlin, ‘Two Concepts of Liberty’, in Berlin, Liberty (Oxford University Press, 2002), 166, 169;
Dworkin, Justice in Robes (Harvard University Press, 2006), 112.
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nature there is no such value, any attractive understanding of autonomy
must exclude murder—or so it seems.
We must be careful, however, not to confuse two distinct issues. It

does not follow from the fact that murder is worthless that it ought not
to be protected as part of autonomy. If that logic were correct, then
respect for autonomy could not possibly extend to respect for any
worthless actions.8 So we must not ask whether the action protected
as part of autonomy (murder) has any value, but the slightly different
question of whether protecting the action as part of autonomy serves any
value. I argued in the last chapter that a key feature of the protected
interests conception is its insistence on neutrality: it does not judge the
ethical value of the projects people choose. This does not mean that
‘anything goes’: if someone chooses murder as his project, he should be
punished because he violates the rights of others. But he should not be
punished on the ground that he has chosen a worthless project. The
same point is captured in Ronald Dworkin’s distinction between ethics
and morality: ethical questions are about how to live a good life, whereas
moral questions concern the duties we owe to each other.9 Autonomy,
as understood here, is solely concerned with ethics in the Dworkinian
sense: the murderer has to decide for himself whether murdering pro-
motes or ruins the value of his life, and deciding that lies within his
autonomy. In a community committed to personal freedom, judging the
value of his projects is the agent’s responsibility and not that of the state.
Thus, there are two possible reasons why the state might want to

prohibit evil activities. The first is their ethical worthlessness; but, as
explained above, judging ethical value is not the rightful concern of the
state. The second is their immorality. This issue is indeed the concern of
the state, but under the global model it is addressed at the justification
stage, where the rights of others and relevant public interests are con-
sidered, and those rights reflect precisely the domain of morality in the

8 Raz says that the ideal of autonomy requires only the availability of morally acceptable options (The
Morality of Freedom [Clarendon Press, 1986], 381). This statement should however not be misunderstood as
implying that respect for immoral choices may not be necessary. Raz says explicitly that coercion of a
person who engages in a non-harmful activity is not permissible because it would violate the person’s
autonomy and express a relation of domination and an attitude of disrespect for the coerced individual
(ibid., 418). In the context of his discussion of authority, he has also acknowledged that there are areas
where it is more important to make one’s own decision than to make the right decision (‘The Problem of
Authority: Revisiting the Service Conception’, in Raz, Between Authority and Interpretation [Oxford
University Press, 2009], 126, 137–9); and again, this will include worthless choices.
9 Dworkin, Is Democracy Possible Here? Principles for a New Political Debate (Princeton University Press,
2006), 21.
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Dworkinian sense. Adding a ‘morality filter’ for evil activities to the
prima facie stage would lead to conducting the same inquiry at the prima
facie stage and the justification stage, and would thus point to incoher-
ence and structural confusion.
This explains the puzzle about murder and other ‘evil’ activities as

part of autonomy and protected by rights. Whether or not an action is
protected as part of one’s autonomy and therefore also as a right is solely
to be determined by whether that action carries any importance, how-
ever small, under the agent’s self-conception. This understanding of
autonomy and rights does, contrary to the objection raised above,
serve a value: by adopting a neutral perspective towards the ethical
value of the agent’s choice it shows appropriate respect for his ethical
responsibility.

c) Autonomy and horizontal effect, positive obligations, and
socio-economic rights
The protected interests conception has no difficulty in explaining hori-
zontal effect and positive obligations: what matters for it is that the
agent’s autonomy interests are adequately protected, not whether the
government or a private party violates them. Thus, it does not only
allow for but in fact requires the protection of a person’s autonomy
interests against their violation by private parties.
With regard to socio-economic rights, there is a general reluctance to

include them among the set of enforceable constitutional rights. This
reluctance is based on a couple of different concerns relating to both
moral and institutional issues. At the institutional level, the main ques-
tion is one about institutional competence: are courts well-equipped to
decide claims about positive rights? The relevance of this question will
be addressed in Chapter 5. Regarding the moral structure of rights, we
need a theory which explains how extensive the scope of socio-economic
rights should be. This is the topic of the present section.
One possible approach is to stipulate a threshold: everyone has a (prima

facie) right to enough to live an autonomous life, but not more. For
example, Griffin wonders how much is required by what he calls the
human right to welfare, and concludes: ‘the cut-off point is when the
proximate necessary conditions for normative agency are met. This
point will be higher than mere subsistence but lower than levels of
well-being characteristic of rich contemporary societies.’10

10 Griffin, On Human Rights (Oxford University Press, 2008), 183.
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I am sceptical about this line of reasoning. The problem is that while
there may be a minimum threshold below which a meaningfully autono-
mous life is not possible, for persons above the threshold it is still true
that the more goods they have access to, the more autonomous they are.
Consequently, just as in the case of negative rights, it is impossible to
stipulate a threshold separating in a non-arbitrary way mere interests
from human rights. For example, one can arguably live an autonomous
life, having enjoyed only primary education; however, clearly one is
more autonomous having enjoyed higher education. What follows from
this? With regard to civil and political rights, I argued above that there is
no reason to limit their scope at the prima facie stage; thus, even
comparatively trivial activities such as horse-riding are protected by
the protected interests conception. A corresponding approach should
be adopted in the context of socio-economic rights: the scope of (prima
facie) socio-economic rights extends to everything which is a precondi-
tion of the agent’s autonomy. This does not pose a practical problem
because eccentric claims—think of a right to air-conditioning—can easily
be disposed of at the justification stage, pointing to the problem of
limited resources.
This argument may seem rash. A critic might object that there is

a relevant structural difference between negative rights and socio-
economic rights, which can be explained in the following way. On the
one hand, even a claim to a right to the most trivial activity—feeding
birds in the park—can sometimes succeed, for example, when the state
does not come forward with any substantive reasons for its restriction,
or when the interference is not necessary to achieve the goal and
therefore is in violation of the proportionality principle. On the other
hand, claims to things such as air-conditioning, one might argue, will
never succeed, simply by virtue of the fact that, contrary to the situation
in the case of negative rights, the state always has a strong reason against
the acknowledgement of such a (definite) right: the scarcity of resources.
Dealing with the issue of limited resources requires a distributive theory,
which is not the topic of this chapter;11 but whatever theory is appropri-
ate, it is obvious that the world and its resources being what they are, it
will not endorse (definite) rights to many things which would make us
more autonomous. Therefore, a critic might object that there is indeed a
sound reason for denying hopeless claims the status as prima facie rights

11 I discuss this issue in Chapter 6, section IV.2.
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straight away in spite of the fact that fulfilling them may make people
more autonomous: while the ‘pure’ doctrine of autonomy suggests the
inclusion of a broad range of goods among the preconditions of auton-
omy, a coherent conception of rights requires or at least allows for the
exclusion of any prima facie rights which will never survive the justifica-
tion stage.
This objection, however, fails for four reasons. First, what may seem

like an eccentric claim today may not be eccentric tomorrow; for
example, if a previously poor country becomes very rich, it is not
unthinkable that at some point, a definite right to air-conditioning
might come into existence. Second, even today and at least in wealthy
countries it would often be possible to increase taxation in order to
provide all citizens with certain goods, including even mundane things
such as air-conditioning.12 There may be good reasons not to do so, but
in order to assess the strength of those reasons, a prima facie right to be
provided with the respective goods must be acknowledged, in order to
be able to assess the justifiability of its limitation at the justification stage.
Third, even where a general entitlement of every person to receive
particular goods, such as air-conditioning, may seem absurd, there may
be situations where some people under specific circumstances could
arguably have such an entitlement (for example, prisoners or patients
in hospitals might have a definite right to air-conditioning under certain
circumstances). Fourth, there is the problem of discrimination: the state
may choose to provide something which is a precondition of autonomy
to only some but not all. Again, in order to be able to assess the
justifiability of the unequal treatment, a prima facie right to the respect-
ive goods must be assumed.13

I do not dispute that there may be pragmatic considerations for
confining the breadth of socio-economic rights in actual constitutions
to fundamentally important goods, along the lines of the South African
Constitution, for example, which is mainly concerned with housing,
food, water, social security, health care, and education.14 As in the case
of negative rights, discussed above, those pragmatic reasons may include
a need to use the limited resources of the constitutional court only for

12 I am grateful to the anonymous reviewer for OUP for pointing this out to me.
13 This problem can in most actual constitutions be resolved under a free-standing right to equality or
non-discrimination. I address the relationship between autonomy-based rights and equality rights in
Chapter 5, section V.
14 Ss. 26, 27, 29 of the South African Constitution.
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cases of a certain importance, or to avoid giving people false hopes about
the (definite) rights that they enjoy. But at the level of a coherent
conception of autonomy and rights, it must be maintained that every-
thing which is a precondition of a person’s autonomy must be protected;
thus, the breadth of socio-economic rights cannot coherently be limited
to certain fundamentally important interests.

d) Autonomy and positive options

Positive rights can serve two distinct purposes for people’s autonomy:
they can be about autonomy or about the preconditions of autonomy. Hori-
zontal effect and protective duties are (mostly) autonomy-protecting: they
ensure that individuals retain control over their actions and personal
resources. Socio-economic rights, by way of contrast, are about the pre-
conditions of autonomy. Access to food and water is not mainly about
living an autonomous life: it is about staying alive, thus securing a necessary
precondition of an autonomous life. Similarly, primary education is not
mainly about living one’s life now, but about enabling one to live one’s life
later. The distinction between autonomy-protecting and preconditions-
protecting rights is not clear-cut: many people find inherent value in eating,
drinking, education, having a home, or enjoying social security. However,
thismerely shows that for some rights there exist overlapping justifications.
Once we accept that on the basis of an autonomy-based approach

there is no reason to limit the state to duties of non-interference at the
outset, we must address the question of whether the protected interests
conception requires the state to create options in order to enhance
people’s autonomy, and if so, how that can be reconciled with the
practice of constitutional rights law which is mainly concerned with
non-interference with the people’s projects. Joseph Raz has shown that a
purely negative understanding of autonomy as non-interference is not
attractive. To illustrate his point, he invented the example of the Man in
the Pit: a person falls down a pit and spends the rest of his life with his
choices confined to questions such as whether to eat now or a bit later
(there is enough food), sleep now or a bit later, scratch his ear, and so
on.15 The lesson to be learned from the example is that non-interference
is not a sufficient condition of autonomy; rather, to be autonomous, a
person must have options to choose from.

There are not many rights providing options to enhance one’s auton-
omy that are recognized by constitutions; I shall refer to such rights as

15 Raz, The Morality of Freedom (Clarendon Press, 1986), 373–4.
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option rights. One important exception is the widely recognized right to
marry.16 Interestingly, the example of marriage also features in Raz’s
book as one of his few explicit examples of valuable options.17 Griffin,
too, subscribes to the idea of seeing the right to marriage as a matter of
human rights: he argues that while ‘in general, we must simply accept,
and build our lives from, the range of options with which fortune has
endowed us’,18 there are exceptions to this rule, and the one example he
gives is the availability of unions and the possibility to raise children for
same-sex couples: ‘This too, I believe, is an issue of liberty. No matter
how many options there are already, this one, because of its centrality to
characteristic human conceptions of a worthwhile life, must be added.’19

Which options does the protected interests conception of autonomy
require? The answer is straightforward: just as in the case of negative
rights and socio-economic rights, there is no coherent way to confine the
breadth of options which are necessary for autonomy to certain espe-
cially important ones. It follows that the protected interests conception
demands that every option which has some importance for the way in
which a person wants to live her life must be protected. Just as in the case
of socio-economic rights, this will not pose a practical problem: there
will normally be sufficiently important reasons against the creation of a
particular option. The first and most important point to note is that as in
the case of socio-economic rights, in most cases the creation of options
will require scarce public resources. Second, it is also important not to
forget that the urgency of claims to be provided with a specific option
will in many cases be greatly exaggerated. The general point here is that
we should not think of a person’s self-conception as necessarily requiring
him to engage in a specific activity (such as tennis-playing or being a
teacher in a primary school). Rather, our self-conceptions are about what
kind of a person we are and want to be, and more often than not that self-
image can be implemented through engagement in one of several
different activities.20 When a person claims that unless he is provided
with one specific option his life will greatly suffer, we have every reason

16 Art. 12 ECHR; Art. 6 of the German Basic Law; for the US: the US Supreme Court held in Loving v.

Virginia that there is a fundamental right to marry as part of the right to privacy, Loving v. Virginia
(1967) 388 U.S. 1.
17 Raz, The Morality of Freedom (Clarendon Press, 1986), 161.
18 Griffin, On Human Rights (Oxford University Press, 2008), 163.
19 Ibid.
20 Griffin (ibid., 162) makes essentially the same point.
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to be suspicious because it is unlikely that any one option will be of such
importance. Finally, even if, as I suggest, we accept that coherence
demands the inclusion of all options required under a person’s self-
conception, there are good pragmatic reasons for not including too
many option rights in actual constitutions, in particular in order to
avoid creating false hopes and unrealistic expectations.
While it will often or usually be the case that a person has no definite

right to be provided with a particular option, it is also important to see
that there are situations where such entitlements may indeed exist. For
healthy people, the absence of state interference normally leaves them
enough options for an adequately autonomous life under their self-
conceptions; however, this is often not the case for the elderly or the
sick. Constitutional lawyers would certainly not be surprised if at some
point a constitutional court recognized a constitutional obligation—
maybe flowing from human dignity—to provide certain options to
people who do not have the physical abilities to make use of the
otherwise sufficient options available to them. Thus, it may not be
sufficient from a constitutional point of view to secure only the precon-
ditions of autonomy, as far as possible, for bedridden persons, that is, to
feed them, give them medical treatment, and so on, if there are no
meaningful options left to them. So it is certainly plausible to argue that
for these people dignity requires the provision of at least some options so
that they can give their lives some meaning and direction, within the
limited abilities they retain. This is not the place to discuss this issue in
detail; but the point is that there is not necessarily a gap between the
protected interests conception and the practice: first, the protected
interests conception does not demand the creation of innumerable
options because of the limited importance of such options for the
people’s autonomy in most cases and the problem of scarcity of
resources; furthermore there are sound pragmatic reasons for limiting
the breadth of option rights in actual constitutions. Second, constitu-
tional rights law could well be interpreted to demand the creation of
options at least for those for whom there are no other meaningful
options available to choose from.

2. From autonomy to rights: the right to autonomy

By arguing that there is indeed a constitutional right to everything which
is in the interest of a person’s autonomy, my approach seems to run into
an obvious trap: it would seem that simply by virtue of the fact that
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something is important for my autonomy, it does not become the case
that I have a right to it. For example, if it is the case that I enjoy feeding
the birds in my local park,21 it may follow that I have an autonomy
interest in feeding the birds, but it may be an entirely different question
whether I do indeed have a right to feed the birds. Consider Raz’s famous
account of rights:

Definition: ‘X has a right’ if and only if X can have rights, and, other things
being equal, an aspect of X’s well-being (his interest) is a sufficient reason
for holding some other person(s) to be under a duty.22

This is sometimes taken to mean that all one needs for a right to come
into existence is an interest; but that is based on a misunderstanding.
Rather, it must be the kind of interest which grounds duties in others. Thus,
as Raz explains elsewhere, just because the love of my children is the
most important thing to me, it does not follow that I have a right to it.23

To get back to the example of feeding the birds, just by virtue of the fact
that feeding the birds is of some importance to me, it does not follow
that I have a right to it unless this interest can be shown to ground a duty
of non-interference in the state.
As a preliminary point, the strategy of simply introducing a threshold

of importance does not offer a way out of this problem. There would still
remain the question of why, just because not starving to death is a
fundamentally important interest, the state should be under a duty to
provide food, or why, just because not being tortured is a fundamentally
important interest, the state should be under a duty not to torture. To
resolve the puzzle, we need a general account of the duties which the
state owes to its citizens. I will propose such an account in Chapter 5,
where I will argue that the point and purpose of state policies is to
specify the spheres of autonomy of equal citizens. From this it follows
that the state is under a duty to ensure that the personal autonomy interests of
each person are adequately protected at all times. This is the duty which is
grounded by the prima facie ‘right to everything’. For example, the right
to feed the birds grounds the state’s duty to take the respective autonomy
interest in bird feeding adequately into account in its policy-making; and
this means that feeding the birds can only be regulated or prohibited if

21 Cf. BVerfGE 54, 143 (Pigeon-Feeding).
22 Raz, The Morality of Freedom (Clarendon Press, 1986), 166.
23 Raz, ‘Human Rights without Foundations’, in Besson and Tasioulas (eds.), The Philosophy of
International Law (Oxford University Press, 2010), 321, 325.
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there are good reasons for this (for example the prevention of pollution)
which are such that they justify the prohibition or regulation in spite of the
fact that thereby the would-be bird feeder is denied the pursuit of this
particular activity. This understanding of the relationship between rights
and duties resolves the conceptual puzzle and explains why it is indeed
coherent to accept a right to everything which is in the interest of a
person’s autonomy.
A further objection to this understanding of rights could be that it is in

conflict with the widely accepted view that rights hold a special norma-
tive force. If every autonomy interest is protected as a right, then it is
obvious that rights cannot have a normative force comparable to, for
example, trumps or side constraints. Thus, the conception of rights
proposed here is a frontal attack on the dearly held belief of most
philosophers, including Griffin whose view I discussed above, that
human rights protect only a limited domain of certain especially import-
ant interests, and that corresponding to their narrow scope they hold a
special normative force. I will offer two further arguments, one negative
and one positive, against that idea and in support of the view proposed
here. The negative reason is the deficiency of the dominant view. If it
were true that rights protected only a limited domain of interests which
in turn led to and justified their special normative force, then we should
expect someone to have successfully articulated the threshold by now;
the inability to do so raises the suspicion that there is a fault in the
theory. The second, positive reason can be explained in the following
way. Human rights are commonly referred to as the rights which a
person is entitled to simply by virtue of his or her humanity. Most would
agree that the best interpretation of this very abstract idea has something
to do with personal autonomy (Griffin would say, autonomy and lib-
erty). But it does not follow that we should think about the point of
autonomy as being provided with certain goods (in particular, free-
doms), such as the freedoms to speak one’s mind, choose one’s partner,
and follow one’s religion. Under the global model, the main entitlement
that a human being has with regard to how he lives his life and simply by
virtue of being human is about being treated with a certain attitude: an
attitude that takes him seriously as a person with a life to live, and that will
therefore deny him the ability to live his life in a certain way only when
there are sufficiently strong reasons for this. Applied to the case of hobbies
such as collecting stamps, this means that we should not ask whether the
freedom to collect stamps is indispensable for making a person a person.
Rather, we should ask whether the state treats a person subject to its
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authority in a way which is in line with that person’s status flowing from
his humanity when it, for example, prohibits him the activity of collect-
ing stamps; and this will be the case only when there are sufficiently
strong reasons supporting the prohibition. Thus, the point of rights
under the global model is not to single out certain especially important
interests for heightened protection. Rather, it is to show a particular
form of respect for persons by insisting that each and every state
measure which affects a person’s ability to live her life according to
her self-conception can be justified to her.
One consequence of adopting this conception of rights is a shift of the

focus of the analysis from the prima facie stage of rights (‘Which
instances of autonomy are important enough to count as a human
right?’) to the justification stage (‘Are there good reasons for the inter-
ference with the protected interest?’); in this sense one could also speak
of the right to autonomy as a ‘right to justification’:24 any limitation of a
person’s autonomy triggers the duty of justification. It is precisely such a
shift which has occurred under the global model of constitutional rights,
where the prima facie stage of rights has been interpreted more and
more broadly (leading to rights inflation) and the focus of the legal
analysis has turned to the justification stage, asking whether the interfer-
ence with the right is proportionate.

ii. implications for constitutional
design and interpretation

The acknowledgment of a general right to personal autonomy has
implications for the interpretation of existing, and the design of new,
constitutions. With regard to the former, every plausible approach to
constitutional interpretation must take the point or purpose of the
respective constitution into account. It follows that if its set of rights is
best explained by the protected interests conception of autonomy, then
this fact must feature in its interpretation. This implies that its rights
ought to be interpreted broadly in order to minimize gaps in the consti-
tutional protection of personal autonomy. The argument is that (1) all
things being equal, an interpretation of the constitution should be
adopted which is in line with the general point or purpose of the

24 On the idea of a ‘right to justification’ as the basic common ground of human rights see Forst, ‘The
Justification of Human Rights and the Basic Right to Justification: A Reflexive Approach’, (2010) 120
Ethics 711.
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constitution as a whole; (2) the constitution as a whole is best explained
by a commitment to a comprehensive protection of personal autonomy;
(3) therefore a prima facie right which is open to a broader or narrower
interpretation should be interpreted broadly so as to include the respect-
ive personal autonomy interest at stake. Such a development can clearly
be observed in constitutional rights adjudication, for example in the US
Supreme Court’s discovery of the right to privacy as part of a procedural
clause,25 or in the ECtHR’s broad understanding of the right to private
life as including, of all things, aspects of a person’s professional life.26 The
right to privacy has a crucial role in constitutional rights adjudication as a
gap filler which kicks in when some element of personal autonomy is
worthy of constitutional protection but does not fit into one of the more
traditional rights. Thus, the emergence of a broad approach to privacy
provides a further indicator of the explanatory power of the claims
defended here.
For framers of new constitutions, the idea of a comprehensive right to

personal autonomy calls into question the necessity of a set of distinct
constitutional rights. Nothing would be lost in theory by simply acknow-
ledging one comprehensive prima facie right to personal autonomy
instead. This approach would have at least three advantages over a
long list of constitutional rights. First, it would serve intellectual clarity
by focussing both the citizens’ and the lawyers’ attention on the point
and purpose of constitutional rights, rather than having a long and often
confusing list of different constitutional rights which, to make things
worse, will often have individual limitation clauses contributing further
to the wrong impression that constitutional rights law is inevitably a
subject-matter of great technicality. It would therefore also help rebut-
ting one of the objections to judicial review, namely that judicial review,
by turning moral questions into legal ones, loads them with all sorts of
legalistic baggage which obscures rather than illuminates the substantive
issues at stake.27 Second, it would abolish one of the regular and fruitless
exercises plaguing constitutional rights law, namely the determination of
the precise doctrinal boundaries between neighbouring rights, for
example, the boundaries between the right to property and freedom of
profession, or between freedom of expression and freedom of religion.

25 Griswold v. Connecticut (1965) 381 U.S. 479 (concerning a state’s prohibition of contraception for married
couples).
26 Niemitz v. Germany (1993) 16 EHRR 97, para. 29.
27 Cf. Waldron, ‘The Core of the Case against Judicial Review’, (2005–6) 115 Yale Law Journal 1346, 1380–2.
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Nothing would be lost: what matters is not whether a particular inter-
ference with personal autonomy falls within right A or right B, but rather
the fact that an interference with personal autonomy has taken place and
the extent to which it affects a person’s ability to live his life under his
self-conception. Finally, a comprehensive right to autonomywould avoid
the possibility of unjustifiable and unanticipated gaps, in part by deliber-
ately releasing judges from the interpretative constraints imposed by
detailed and sometimes unfortunately framed constitutional provisions.
But this raises the question of why constitutions, even relatively new

ones such as the South African Constitution, continue to rely on lists of
rights: it might seem that the account of rights proposed here must miss
something important if its central claim does not resonate with the
framers of constitutions. This objection can be split into two points.
First, there is the question of why constitution makers, as a matter of
psychological historical fact, have not been attracted to the idea of one
comprehensive right to personal autonomy. The second and distinct
question is whether they ought to be attracted to that idea.
Regarding the first point, the explanation is straightforward. The

account presented here is largely novel and in conflict with many
conventional views about rights; doubtless it is also controversial. At
the level of theory, most people are attracted to a view of rights which
I summarized under the label of the ‘dominant narrative’ in Chapter 1;
and it is one element of the dominant narrative that rights are seen as
having some special importance compared to mere interests. As such, it is
not surprising that the framers of constitutions continue to stick to the
dominant narrative when designing a new constitution and thus refuse to
include, let alone exclusively rely on, a broad right to personal autonomy.
The more difficult question is whether on the basis of the account of

rights advocated here, they ought, in the future, to design constitutions
in a different way, with just one comprehensive right to personal
autonomy. While this would have the advantages described above, on
balance I would still argue in favour of a well-designed list of rights for
the following reasons. First, a list of rights has the advantage that it can
single out some particularly important aspects of personal autonomy,
thus making it clear that interferences with these particularly important
interests will require correspondingly solid justifications. A list thus
avoids the misleading impression that all instances of a person’s auton-
omy receive the same level of protection. This does not of course imply
that trivial interests should be excluded: they ought to be protected as
part of a general right to liberty or privacy which is applicable only when
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none of the more specific rights is engaged. Second, for the reasons laid
out above, a list of rights can pragmatically leave out those rights which
will rarely or never survive the justification stage, thus avoiding to some
extent unrealistic expectations. The final reason is maybe the most
important one. A list of rights is much easier to understand for ordinary
citizens than the simple stipulation of a general right to autonomy. One
of the advantages of the protected interests conception is that, unlike the
excluded reasons conception, it does not start with some abstract ideal of
how to treat people but with a very down-to-earth account of what
matters to people. Therefore, framers of constitutions can carry this
philosophical advantage over to the level of constitutional design by
constructing a comprehensive list of rights, each of which is specific
enough to relate to actual grievances that citizens may suffer. For
example, if a person is worried about the state collecting some of her
personal data, she will find in the well-designed constitution a right to
private life, possibly with an additional explanation that this includes a
right to data protection.28 If the state prohibits a demonstration in which
he wishes to participate, he will find a right to freedom of assembly of
which the right to demonstrate is a part. If the state prohibits a person
from taking up a profession of his choice, he will find in the constitution
a right to freedom of occupation. By being more specific than simply
referring to ‘personal autonomy’ and providing more detail with regard
to the various instances of autonomy protected, the constitution speaks
to individual citizens at a level which makes it easier for them to assess
the question of whether what has happened to them has constitutional
significance as an interference with their autonomy which requires
justification.

iii. beyond personal autonomy: the legitimacy
of democracy, and the general interest

The argument so far has established that an autonomy-based under-
standing of constitutional rights explains core features of the practice of
constitutional rights law. This does not necessarily imply that the per-
sonal autonomy of the right-holder is the only value at stake in the
justification of rights. In this section I will explore the possibilities,
already hinted at in the last chapter, that for some rights there might

28 See, for example, Art. 8 of the Charter of Fundamental Rights of the European Union.
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exist an independent, overlapping justification flowing from the value of
democracy and that rights might acquire additional weight by serving
the general interest.
First, with regard to democracy, it is a well-established point in the

theory of constitutional rights that the legitimacy of democratic decision-
making requires the protection of certain rights.29 By ‘democracy’
I mean here the procedural dimension of democracy; I shall leave open
until Chapter 5 the question of whether there is a substantive dimension
to it which requires that policies adopted by the majority must comply
with certain substantive standards—such as showing equal concern and
respect for every citizen30—in order to be considered truly democratic. It
is certainly a highly plausible assumption that for the legitimacy of the
procedures of a majoritarian process, there must be respect at least for
the rights to vote, freedom of expression and freedom of association and
maybe also freedom of assembly. These rights flow from overlapping
justifications: for many people, their exercise—discussing politics, par-
ticipating in a political party or a demonstration—is also part of their
personal projects. In fact, democracy could not thrive unless there was
appeal to many people in the idea of making it their personal project to
participate in it in some form; so it is not a coincidence that the
legitimacy conditions of democracy overlap with many people’s per-
sonal autonomy interests. But analytically we can separate the two and
hold that some rights flow from two independent justifications, namely
personal autonomy and the legitimacy conditions of democracy.
Second, some rights which are based on personal autonomy interests

may acquire extra weight by virtue of their contribution to the general
interest. Joseph Raz has argued that many of our most cherished rights
gain their weight through serving the general interest; his example
concerning freedom of speech is that this right gains its fundamental
importance not in light of its importance for the well-being of the right-
holder, but because of its contribution to a common liberal culture
which is achieved through the protection of the individual interests.31

I will argue in the next chapter that what we sometimes loosely refer to
as being in the general interest is in fact simply a different way of saying

29 Cf. Dworkin, Freedom’s Law: The Moral Reading of the American Constitution (Harvard University
Press, 1996), 24–5; Ely, Democracy and Distrust: A Theory of Judicial Review (Harvard University
Press, 1980), ch. 5.
30 Dworkin, ibid., 25.
31 Raz, Ethics in the Public Domain: Essays in the Morality of Law and Politics (new edition, Clarendon Press,
1995), 54–5. See also Chapter 3, section III.2.
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that it serves everyone’s autonomy interests; thus, it is important to note
that under the approach proposed here, the reference to the general
interest should not be understood as introducing a new value not related
to autonomy but rather as meaning that a right may gain additional
weight because of the autonomy interests of people other than the right-
holder.
The general interest argument has to be distinguished from the

democracy argument: the latter is not about the general interest
(although some, including Raz, would argue that democracy is justified
in light of the fact that adopting democratic procedures furthers a
community’s interest because it leads to better policies compared to
non-democratic alternatives), but about the legitimacy of a procedure;
and the value of the procedure is at least partly independent of the results
achieved through the use of this procedure. In other words, most
proponents of democracy believe in democracy not only because it
leads to better policies but (also) because they find intrinsic value in
the idea of a people governing itself.
Both ideas—rights as flowing from the legitimacy conditions of dem-

ocracy and rights as gaining additional weight because of their import-
ance for the general interest—are commonly employed by constitutional
courts, even though those courts do not always distinguish precisely
between interest-based arguments relating to the general interest and
legitimacy arguments relating to democracy. I pointed out in the last
chapter that the ECtHR regards freedom of expression as ‘one of the
essential foundations’ of ‘a democratic society’ (this is the democracy
argument), ‘one of the basic conditions of its progress’ (this is the general
interest component: it is in the general interest of a society to enjoy
progress), and also as one of the basic conditions ‘for each individual’s
self-fulfilment’ (this is the personal autonomy component). The German
Federal Constitutional Court has made a statement similar in this respect:

The basic right to freedom of expression, the most immediate aspect of
the human personality in society, is one of the most precious rights of
man . . . It is absolutely essential to a free and democratic state, for it alone
permits that constant spiritual interaction, the conflict of opinion, which is
its vital element.32

32 BVerfGE 7, 198, 208 (Lüth); English translation from the website of the University of Texas School of
Law, http://www.utexas.edu/law/academics/centers/transnational/work_new/ [copyright: Basil
Markesinis].
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In its case law on freedom of association, the ECtHR has stressed the
importance of that right for the values of social cohesion and pluralism:

While in the context of Article 11 the Court has often referred to the
essential role played by political parties in ensuring pluralism and democ-
racy, associations formed for other purposes, including those proclaiming
or teaching religion, are also important to the proper functioning of
democracy. For pluralism is also built on the genuine recognition of,
and respect for, diversity and the dynamics of cultural traditions, ethnic
and cultural identities, religious beliefs, artistic, literary and socio-
economic ideas and concepts. The harmonious interaction of persons
and groups with varied identities is essential for achieving social cohesion.
It is only natural that, where a civil society functions in a healthy manner,
the participation of citizens in the democratic process is to a large extent
achieved through belonging to associations in which they may integrate
with each other and pursue common objectives collectively.33

As laid out in Chapter 3, the ECtHR regards the right to freedom of
religion as important for pluralism which in turn is ‘indissociable’ from a
democratic society. The German Federal Constitutional Court derives
from the right to freedom of religion the requirement of state neutrality
in religious matters by pointing to the need of the state being ‘a home to
all citizens’,34 which in turn is important for ‘religious peace’ in soci-
ety35—another example of referring to the general interest: it is in the
general interest of a society to enjoy religious peace. Regarding the
freedom of assembly, the democracy justification has been explicitly
acknowledged by the Court, which calls assemblies ‘essential elements
of democratic openness’36. It goes on to state:

In the literature, the stabilising function of freedom of assembly for the
representative system is correctly described to the effect that it permits
the dissatisfied to publicly bring forward and discharge their dissatisfac-
tion and critique and that it functions as a necessary condition of a
political early-warning system which highlights potential for disruption
and makes visible deficits in integration and thus also enables corrections
of the official policies.37

The argument here seems to be that freedom of demonstration, while
maybe not essential for the legitimacy of democracy as such, improves

33 Moscow Branch of the Salvation Army v. Russia (2007) 44 EHRR 46, para. 61.
34 ‘Staat als Heimstatt aller Staatsbürger’: BVerfGE 108, 282, 299. 35 Ibid., 300.
36 BVerfGE 69, 315, 344. 37 Ibid., 347.
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the processes of democracy in that it makes policy-makers aware of
dissatisfaction among the citizenry and thus increases their responsive-
ness to the interests of the people they are representing.
The above statements by constitutional courts explain an intuition

widely shared, namely that some rights have an importance which
cannot be accounted for by exclusively relying on the interests of the
right-holder. Whether or to what extent it follows that an interference
with these rights will be harder to justify is, of course, a different
question. I will argue in Chapter 6 that for the case of hate speech,
contrary to some views especially of American origin, the fact that the
right to freedom of expression is partly justified by the value of democ-
racy does not require a modification of the standards determining the
conditions under which a limitation of the right is justified. The main
difference between rights justified exclusively on personal autonomy
grounds and rights justified partly by the procedural dimension of
democracy is that in the case of the latter, the state may more often be
obligated to provide resources in order to enable the right-holder to
engage in the activity protected by the right. For example, the fact that
the state is obligated to enable demonstrations to take place (which
requires the spending of scarce resources) cannot be explained by exclu-
sively relying on the autonomy interests of those demonstrating; other-
wise a group of persons enjoying expensive opera performances would
also be entitled to the receipt of state funding for opera. Rather, the
reason why the state must spend resources to enable the demonstrators
to pursue their project of demonstrating but probably need not spend
resources to enable opera lovers to attend opera performances lies in the
fact that the right to freedom of demonstration is partly justified by the
value of democracy, whereas the right to go to the opera is not. But apart
from this issue, the argument in this book will largely proceed on the
basis that the main justification of constitutional rights lies in the value of
the personal autonomy of the right-holder, while keeping the role of
democracy and the general interest in mind and coming back to it when
appropriate.

iv. conclusion

While the argument in the preceding sections and chapters has been
long, its central claim is quite straightforward: constitutional rights
comprehensively protect the freedom of the right-holder to conduct
his life according to his self-conception. The two crucial steps towards
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this conclusion are the broad understanding of autonomy and the
acknowledgement of a right to autonomy. The combined effect is that
any state action or omission which affects a person’s ability to conduct
his life according to his self-conception interferes with a constitutional
right and thus triggers the duty of justification: to be legitimate, the state
policy which denies the right-holder some element of control over his
life must take his autonomy interests adequately into account. What this
implies is the subject-matter of the second part of this book.
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B 5 b
Towards a Theory of Balancing

and Proportionality: The Point and

Purpose of Judicial Review

i. introduction

The most important tools employed by the global model in order to
assess the justifiability of an interference with a constitutional right are
the doctrines of balancing and proportionality. As indicated by their
names, the doctrine of balancing requires competing values to be ‘bal-
anced’ and the principle of proportionality prohibits state measures
which are ‘disproportionate’; but the problem is that these doctrines,
because of the high level of abstraction at which they are formulated,
offer no immediate guidance as to what makes a measure disproportion-
ate or how to conduct the balancing. In order to understand them
properly, we must interpret them in the light of coherent theories of
the standard and, inseparable from this, the point and purpose of judicial
review under the global model. Therefore, this chapter will engage in a
philosophical inquiry about the point and purpose of constitutional
judicial review. In doing so, it will remain faithful to the reconstructive
approach of this book: it will take the features of constitutional rights,
so far as they have emerged in the previous chapters, as a given and
ask which theory of judicial review fits these specific features and is
morally coherent.
Such a theory must reflect attractive conceptions of constitutional

rights, the value of democracy and the value of the separation of powers.
With regard to democracy, it must find a reply to the objection that
judicial review is undemocratic because it gives unelected judges the
power to strike down laws passed by a democratically elected legislature.
With regard to the separation of powers, it must offer a response to the



charge that judges and courts are institutionally poorly equipped to
protect rights, or in any case less well equipped than legislatures, and
that this raises problems for the legitimacy of judicial review. Therefore
the relationship between constitutional rights, democracy, and the
separation of powers will be at the centre of this chapter. It will begin
with the relationship between constitutional rights and democracy
(sections II–V) and assess the institutional questions in a second
step (section VI).

ii. personal and political autonomy

The moral ideal of democracy is the people ruling themselves: they are
the authors of the laws which bind them. Thus, democracy is about
autonomy and in some ways similar to personal autonomy: at the political
level, the people, collectively, are the authors of their laws; and at the
individual level, each person is the author of his or her life. In order to
stress this parallel between personal autonomy and democracy, I shall
refer to the moral ideal of democracy as political autonomy. The political
community as a whole exercises its political autonomy. At the level of
the individual citizen, every citizen is entitled to participate adequately in
the community’s political autonomy.1 The two kinds of autonomy,
personal and political, reflect our different roles as individual persons,
giving our lives meaning and direction, on the one hand, and as citizens,
participating in elections and other democratic procedures in order to co-
determine the political direction of the country, on the other hand.
Rather than being passive recipients of other people’s or bodies’ direct-
ives, they empower us to become active (co-)shapers of our personal
lives and the life of our political community.
The following sections will examine the relationship between per-

sonal and political autonomy. Speaking of personal and political auton-
omy, as opposed to constitutional rights and democracy, has the
advantage of laying bare the moral ideals at stake and making it clear
that the argument at this stage is not about institutional considerations
(which will be dealt with in section VI below). It will turn out that
institutional considerations do of course play a role in a theory of
constitutional rights, but a smaller one than is often assumed in Anglo-
American discourse; in other words: the step from a theory of the
relationship between personal and political autonomy to a theory of

1 On the right to participation, cf. Waldron, Law and Disagreement (Oxford University Press, 1999), ch. 11.
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the relationship between, in particular, courts and legislatures is much
smaller than often assumed. As will be demonstrated, the moral ideals
are in the driving seat and institutional design by and large ought to
follow the moral ideals, making the courts responsible for ensuring that
the elected branches remain within their sphere of political autonomy
and thus do not violate the personal autonomy of the citizens.

iii. three desiderata

As a starting point for the inquiry, I shall present three desiderata which a
sound theory of the relationship between personal and political auton-
omy ought to satisfy. In section IV, I will discuss different theories of the
point and purpose of judicial review in light of the extent to which they
comply with these desiderata.

1. The theory must provide a meaningful role for personal autonomy

The argument in the last chapters has established that under the global
model, constitutional rights comprehensively protect the autonomy
interests of individuals. Therefore, it is evident that a theory which
searches for a justification of this practice must accord a prominent,
meaningful place to personal autonomy.

2. It must provide a meaningful role for political autonomy

All the discussion of constitutional rights and personal autonomy in the
previous chapters must not lead to an underestimation of the undisputed
importance of democracy or political autonomy. Surely any theory of
political autonomy and democracy must endorse their being about
deciding, collectively, questions of great importance, thus shaping the
character of the political community in fundamental ways. This involves
the existence of genuine choice on the side of the decision-makers. If it
turned out that respecting personal autonomy imposed such constraints
on political autonomy that, while political decision-makers were still
required to make important decisions, the content of these decisions was
predetermined by considerations relating to personal autonomy and did
not leave any meaningful element of choice to the decision-makers, this
would point to a serious flaw in the theory.
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3. It must integrate personal and political autonomy in an attractive way

To understand this desideratum, imagine the following, straightforward
argument claiming to resolve the puzzle of the relationship between
personal and political autonomy. It is important, the argument goes, that
the people enjoy political autonomy and rule themselves through demo-
cratic procedures. It is also important, however, that each person enjoys
personal autonomy and rules himself. Since sometimes we cannot have
both at the same time, the argument continues, we must make com-
promises. When the two values of political and personal autonomy
clash, we must balance them so that neither of them takes complete
priority at the cost of the other. So, as a result, we should, for example,
conclude that when there is merely a ‘light’ violation of personal auton-
omy, political autonomy takes precedence; however in case of a ‘grave’
violation, personal autonomy takes precedence. We thereby ensure that
the core of personal autonomy is protected, but that at the same time
meaningful political self-government exists.2

I do not want to discuss this view in depth here, but rather use it to
illustrate the necessity of the integration requirement. The balancing
approach is based on the undefended assumption that political and
personal autonomy clash. However, before concluding that there is a
clash of values we must be careful to make sure that we have the right
understanding of the two values at stake; we must investigate the
possibility of an integrated accountwhich shows the two values—personal
and political autonomy—in harmony rather than conflict.3 Only if we
cannot come up with such an account are we justified in assuming that
there is a genuine clash of values.

iv. the relationship between personal
and political autonomy

1. ‘Political autonomy takes precedence’

The view discussed in this section claims that political autonomy takes
precedence over personal autonomy. It integrates political and personal
autonomy in a peculiar way: it need not deny the importance of personal

2 Cf. Sager, ‘The Domain of Constitutional Justice’, in Alexander (ed.), Constitutionalism: Philosophical
Foundations (Cambridge University Press, 1998), 235, 248–9: constitutional justice should narrow its focus
to extreme and rather clear breaches of political justice, partly because of a concern for democracy.
3 On the issue of clashes of values, see Dworkin, Justice in Robes (Harvard University Press, 2006), ch. 4;
Dworkin, Justice for Hedgehogs (Harvard University Press, 2011), 118–120.
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autonomy—it may even hold that the wise exercise of political auton-
omy will consist in creating conditions where the people enjoy personal
autonomy. However, it creates a hierarchical order between the two
values by insisting that freedom, properly understood, means first and
foremost the freedom of political participation, and that the freedom to
advance one’s personal projects is protected only insofar as it is recog-
nized under the scheme of policies flowing from the community’s
exercise of its political autonomy.
As a means of identifying a conception of political autonomy which

will help to justify judicial review under the global model, we can
quickly dispose of this approach: it violates the first desideratum by
not giving adequate protection to personal autonomy. Its natural mate
in the world of constitutional design is undoubtedly a UK-style sovereign
legislature. However, apart from this approach not fitting the practice of
judicial review, it fails also on grounds of philosophical attractiveness;
and as its failure is instructive, I would like to press the matter further.
There is something to be said for this view under conditions of unanim-
ity, with everyone consenting to policies which thereby become reflec-
tions of the general will. Nothing seems wrong with a community of
equals first deciding unanimously upon a scheme of justice, and then
holding every member to be bound by it; in fact it would be absurd for
someone first to agree to be bound and then to claim that the law
violated his personal autonomy and should not be enforced. Obviously,
however, in the real world unanimous decision-making is not practical
because it would usually lead to political stagnation. Therefore, beautiful
as the image of the general will may be, it is insufficiently close to
majoritarian decision-making, which is the only practicable way for a
community to exercise its political autonomy.
Under conditions of majority-voting, it is not plausible to understand

political autonomy as limitless and trumping personal autonomy. That
approach would imply, for example, that if the political community
decided to inflict genocide on a part of the population, it would be
morally entitled to do so: it falls within its political autonomy which
trumps the personal autonomy of the victims. Such a broad understand-
ing of political autonomy must be unattractive. Note again that from this
it does not necessarily follow that one should endorse constitutional
judicial review; my argument is not about institutions at this stage. It
may, for example, be possible to defend traditional UK-style conceptions
of parliamentary sovereignty by reference to the idea that legislatures are
better than courts in adequately protecting personal autonomy. All I am
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saying is that an understanding of political autonomy which regards the
community as morally entitled to do anything it likes to its members just
because it so chooses must be deficient.
Here lies an important difference between the self-determination of

individual persons and that of political communities. As I have argued in
previous chapters, individual persons are (prima facie) entitled to choose
and to act upon their self-conceptions, i.e. the goals towards which they
strive, and the state must not judge their goals. In contrast, a political
community does not have such an entitlement: it cannot legitimately
choose, for example, to prize the infliction of genocide on some of its
members. In contrast to individual persons, the goal of its activities is
fixed: at the most abstract level, it must be a value such as justice, the
common good, or possibly a combination of different values (for
example freedom, equality, solidarity). At this stage, I am not concerned
with deciding which value or set of values exactly it is that communities
must realize; rather, my point is only to illustrate that there must be
some value or set of values constraining the policies that political
communities can legitimately adopt. At the very least, a community
cannot claim to act within its political autonomy if it acts in a way which
cannot be defended as a bona fide attempt at these values.
This has implications for the right to participation. Since this right is

derivative of the community’s political autonomy, its content is limited in
exactly the sameway as political autonomy: it means, at most, the right to
participate in shaping a bona fide conception of the value or values which
the political community must pursue. In particular, an individual’s right
to participate is not about trying to get the most out of the political
process for herself, at the cost of the legitimate interests of others. Of
course, some democratic theorists have argued exactly this: that the value
of democracy lies in the fact that legislatures are a suitable forum to take
the partisan interests of everyone into account. This argument obviously
does not paint a very flattering picture of the ways in which people think
about political questions, and some would refute it as not only unflatter-
ing but inaccurate in its description of how people actually reason in their
political roles.4 Be that as it may, this approach is not necessarily at odds
with the account given above. The theorists defending it will either not
see the value of democracy in political self-government (theymight see it,
for example, in advancing the happiness or the well-being of the people);

4 Cf. Waldron, Law and Disagreement (Oxford University Press, 1999), 221–2.
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or if they do, theymust regard counting the partisan interests of everyone
as the arrangement most likely to lead to the adoption of adequate
policies (the idea being that if everyone’s interests are taken into account
on an equal basis, the result is likely to be adequate in terms of realizing
the values which political communities ought to pursue). They would, in
other words, certainly not think that there was much value in democracy
if it regularly led to results which could not be regarded as bona fide
attempts at the relevant value(s). If that is true, then while this argument
allows the people to be partisan and ignore the relevant values on an
individual basis, it does so because it has in advance come to the conclu-
sion that this procedure is actually likely to promote the realization of
these very values.

2. ‘Personal autonomy takes precedence to the extent that its protection is necessary
for the legitimacy of the processes of political autonomy’

One way of integrating personal and political autonomy is the idea that
for legitimate democratic decisions, certain procedural conditions must
be satisfied. The best-known proponent of this approach is John Hart
Ely, who argued in his book Democracy and Distrust that constitutional
rights ought to be process-perfecting, i.e. they should be concerned ‘on
the one hand, with procedural fairness in the resolution of individual
disputes (process writ small), and on the other, with what might cap-
aciously be designated process writ large—with ensuring broad partici-
pation in the processes and distributions of government.’5

I discussed this basic idea in Chapter 4,6 where I considered and
accepted the idea that for some rights—including the freedoms of
expression, association and assembly—there exist overlapping justifica-
tions based on personal autonomy and the legitimacy conditions of the
procedures of democracy. The question to be addressed here is whether
it is possible to interpret the entire set of rights protected under the global
model as required for the procedural legitimacy of democracy. This,
however, is a hopeless task. Ely’s theory seeks to limit the breadth of
constitutional rights, not to expand the American understanding to the
even broader one prevalent under the global model, which, as I argued
in the previous chapter, is best understood as including a right to
everything which is in the interest of a person’s autonomy. The furthest

5 Ely, Democracy and Distrust: A Theory of Judicial Review (Harvard University Press, 1980), 87.
6 Chapter 4, section III.
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Ely is willing to go is to award some protection to minorities.7 While it is
already doubtful whether this can be justified under a procedural
approach,8 under the global model everyone’s autonomy interests are
protected, not only those of minorities or people at risk of suffering
discrimination. Thus, while the procedural legitimacy approach may
provide an overlapping justification for some rights, it cannot even
come close to explaining the breadth of the protection offered by consti-
tutional rights today. It must therefore be rejected as unhelpful for an
understanding of the point and purpose of judicial review under the
global model.

3. ‘Political autonomy ends where personal autonomy begins’

A popular account of the relationship between democracy and human
rights is the following: ‘Democracy in the sense of majoritarian decision-
making is legitimate only when it does not violate human rights’.9 The
problem with this approach is that while it presents itself as an integrated
account of democracy and human rights (democracy ends where human
rights begin), the integration is only rhetorical because it does not show
the substantive link between the two concepts. What makes it the case
that democracy ends where human rights begin? What are the values at
stake? A refined version of the idea can be formulated by replacing
‘democracy’ with ‘political autonomy’ and ‘human rights’ with ‘personal
autonomy’. The revised statement reads: ‘Political autonomy ends
where personal autonomy begins’. On one interpretation of this state-
ment, it divides issues by subject-matter and claims that some issues
properly fall into the domain of personal autonomy, and others fall into
the sphere of political autonomy. For example, giving a political speech
or choosing an intimate partner are issues that fall into the sphere of
personal autonomy and are therefore no-go zones for the political
community; whereas building a new road or deciding about economic
policies are issues that fall into the sphere of political autonomy. Its claim
for respecting the integration desideratum is more plausible now: rather

7 Ely, Democracy and Distrust: A Theory of Judicial Review (Harvard University Press, 1980), ch. 6.
8 Sager, ‘The Domain of Constitutional Justice’, in Alexander (ed.), Constitutionalism: Philosophical
Foundations (Cambridge University Press, 1998), 235, 246–7.
9 See, for example, Fleming’s characterization of constitutional democracies: ‘A constitutional
democracy is a system in which a constitution imposes limits on the content of legislation: to be valid, a
law must be consistent with fundamental rights and liberties embodied in the constitution.’ (Securing
Constitutional Democracy: The Case of Autonomy [Chicago University Press, 2006], 77).

106 B The Global Model of Constitutional Rights



than speaking of two concepts (democracy and human rights) which on
the surface seem to have nothing to do with each other, it links both
concepts to the same ideal, namely self-determination. To be a compre-
hensively self-determining person, one has to be personally autonomous
in one’s private sphere and participate adequately in the political self-
determination of one’s political community. Both kinds of self-determin-
ation have their respective spheres which can and must be delineated
from each other according to the subject-matter at stake.
So while there is an attempt at integration, the question is whether it

is an attractive one. The argument rests on the premise that we can
separate the two spheres of autonomy in such a way that each issue will
fall into one of them. I explained in Chapter 1 that the domain of
constitutional justice has constantly grown over recent decades. In the
old days, when people thought, following what I called the ‘dominant
narrative’, that constitutional rights applied only vertically and imposed
only negative duties on the state, there was naturally a part of policy-
making reserved for political autonomy where rights had no normative
impact: the entire area of private law, and that part of public law which
did not interfere with the negative liberty protected by constitutional
rights. But the situation has changed. Under the global model with its
commitment to negative and positive obligations as well as vertical and
horizontal effect, constitutional rights apply in the context of both
actions and omissions and both private and public law. The state has
to ensure adequate protection of personal autonomy; and since almost
all policies affect the personal autonomy of someone, it is not possible to
delineate a sphere of political autonomy which is unaffected by the
demands of personal autonomy. The consequence is that the idea of
the separation of personal and political autonomy into two spheres
collapses.

4. The ‘total constitution’?

The preceding sections point to the main challenge for a theory of
judicial review which fits the global model of constitutional rights.
Metaphorically speaking, it is tempting to regard the domain of policy-
making as a cake, and then to cut out one piece of the cake (consti-
tutional rights) and remove it from politics. That piece could be the area
of policy-making which is concerned with the preconditions of the
legitimacy of the democratic process (above, section 2), or a specific,
limited personal sphere (section 3). However, this image, intuitively
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appealing as it may be, is not compatible with the broad, autonomy-based
understanding of rights employed by the global model. Rather, under the
global model, constitutional rights affect the whole domain of policy-
making. In other words, the entire cake is about constitutional rights.
Mattias Kumm has recently put forward a theory of judicial review

which whole-heartedly embraces this proposition.10 His approach can be
summarized as follows.11

(1) Kumm argues that in the enlightenment tradition, rights were not
perceived to cover only a limited—and certainly not a negative—domain.

Indeed, the core task of democratic intervention in a true republic was to
delimitate the respective spheres of liberty between individuals in a way
that takes them seriously as equals and does so in a way that best furthers
the general interest and allows for the meaningful exercise of those
liberties. In this way democracy was conceived not only as rights-based,
but as having as its appropriate subject matter the delimitation and
specification of rights. Legislation, such as the enactment of the Code

Civil, was rights specification and implementation.12

(2) What is new in post-WWII constitutionalism is not this broad under-
standing of rights, but the supervisory role of the judiciary. Courts engage
in what Kumm calls ‘Socratic contestation’. They challenge the authorities
in order to establish whether their acts are justifiable. Their role is not to
assesswhether the public authorities have found the ‘one right answer’, but
rather to police whether the authorities have come up with a reasonable
way of specifying the rights and duties of free and equal citizens.13

(3) This understanding of the role of courts connects to an attractive
conception of democracy. The ideal of democracy is the consent of the
governed, not majorities. Since actual consent is impossible to achieve in
the real world, there are two surrogates that need to cumulatively be
fulfilled in order for law to be constitutionally legitimate. Firstly and

10 Kumm, ‘The Idea of Socratic Contestation and the Right to Justification: The Point of Rights-Based
Proportionality Review’, (2010) 4 Law & Ethics of Human Rights 141; Kumm, ‘Institutionalising
Socratic Contestation: The Rationalist Human Rights Paradigm, Legitimate Authority and the Point
of Judicial Review’, (2007) 1 European Journal of Legal Studies.
11 The following account does not discuss all strands of Kumm’s argument; in particular, I will not deal
with his argument that once the step from direct democracy to representative democracy is taken, there
is no ‘issue of deep principle’ which would ‘condemn judicial review, but not electoral representation’.
Furthermore, my account will not rely on the idea of public reason, not because I consider that idea
unattractive but because it is not necessary for my overall argument.
12 Kumm, ‘Institutionalising Socratic Contestation: The Rationalist Human Rights Paradigm, Legitimate
Authority and the Point of Judicial Review’, (2007) 1 European Journal of Legal Studies, 23.
13 Ibid., 23–4.
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procedurally, there must be a majoritarian decision-making process.
Secondly and outcome-oriented, the outcome must plausibly qualify as
a collective judgment of reason about what the commitment to rights
translates into under the concrete circumstances: the result must be
justifiable such that even those who disagree with it could reasonably
accept it. In other words, even those burdened most heavily by the act in
question must be able to interpret it as a reasonable attempt at specifying
what the people owe to each other as free and equal citizens.14

a) Politics as oriented towards the specification of the spheres of
autonomy of equal citizens
Kumm rejects the idea that rights cover only a limited domain of politics
and claims, strikingly, that all of politics is about specifying the rights of
free and equal citizens. This claim obviously makes sense only on the
broadest possible understanding of rights. Kumm observes the tendency
of contemporary constitutional rights discourse to include ‘all kinds of
liberty interests’ in the catalogue of rights. In other places, he speaks of
rights being affected whenever a person’s ‘interests’ are engaged. I will
examine these two related claims in reverse order, starting with the
broad understanding of rights, and then asking whether Kumm is correct
in claiming that all of politics is about rights specification. In short,
I agree with the core of Kumm’s argument, but think that it can be
stated more precisely.
My reconstructive account as developed in the last chapters has

defended rights as based on autonomy interests of individuals. When
Kumm speaks of ‘liberty interests’ or, most often, simply ‘interests’, he
must have in mind what I have called, more precisely, I think, autonomy
interests. The term ‘interests’ is used in multiple ways in the theoretical
literature. For example, Joseph Raz connects a person’s interests to his or
her well-being. So, for example, someone might argue that it is in a
person’s interest to read the Bible. Such a claim makes sense under an
approach which connects interests to well-being, but it is surely not an
understanding of interests which has a legitimate place in constitutional
rights discourse. The constitutional right to freedom of religion protects
an individual’s autonomy interest in choosing and pursuing a (in the sense
of: any) religion, but it is neutral with regard to the value of reading the
Bible for a person’s well-being. More generally speaking, rights do not

14 Ibid., 27–9; Kumm, ‘The Idea of Socratic Contestation and the Right to Justification: The Point of
Rights-Based Proportionality Review’, (2010) 4 Law & Ethics of Human Rights 141, 168–70.
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enable people to live objectively good lives, but they enable people to act
upon their (‘subjective’) self-conceptions of what a good life requires;
this is captured by referring to the relevant interests as ‘autonomy’
interests.
The next question is whether Kumm is right that all of politics is about

rights specification. I have argued above that under the global model
there is no area of policy-making which remains unaffected by consti-
tutional rights. Kumm’s claim goes one step further: he says that policy-
making is not only affected by constitutional rights, but that all
policy-making is rights specification. I will analyse this claim in two
steps. First, I will argue that, with certain qualifications, all state policy
is aimed at securing the conditions of personal autonomy. Let me start
with the qualification: the point and purpose of political autonomy,
insofar as it relates to the duties the political community owes to its members,
is to secure the conditions of personal autonomy. Political communities
have other duties as well. First, they owe duties to other political
communities; for example, Britain may owe duties to Iraq. Second,
they owe duties to persons who are not members of the political
community: for example, foreign immigrants or individuals living in
other political communities. Third, they arguably owe duties to future
generations. Fourth, there may be duties to animals or duties to preserve
the environment; and these duties may be justified independently of the
importance of animals or the environment for the personal autonomy of
the people. Finally, there are duties which, one might say, the political
community owes to itself (rather than to citizens individually): political
self-government requires a legal system, political institutions, political
infrastructure, a bureaucracy, staff, and so on. At this point, however,
I am only concerned with the duties the political community owes to its
members individually; I will therefore ignore the other duties in the
remainder of the chapter and indeed the book.
With this qualification out of the way, the question is whether all state

policy is about securing the conditions of autonomy. Take the example
of choosing an economic policy. Political communities choose economic
policies in order to serve the interests of their members. We may speak
of good economic policies being in the ‘public’ interest; but that is just a
short form for saying that they are in the interest of the people. To be
more precise, they are pursued in order to serve people’s autonomy
interests: the very point of good economic policies is to lead to prosper-
ity; and the reason prosperity is valued is that it enables people to take
control of their own lives. When a very poor society reaches a modest
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level of prosperity, this may imply, for example, that the people do not
have to constantly fight for physical survival. When a relatively wealthy
society reaches an even higher level of prosperity, this means that the
people will have even more resources to command; they have even
more or more appealing options to choose from and thus more or better
opportunities to give their lives meaning and direction. In both scen-
arios, the value in increased prosperity lies in its being instrumentally
valuable for autonomy.
The general conclusion towards which I am steering is that the point

and purpose of state policies is to enable the people to give their lives
meaning and direction. Let me go through some other examples. The
reason that many states maintain systems of health care lies in a concern
for people’s health which is a precondition of an autonomous life, as well
as, partly, an element of it (control over one’s body). The reason that
states provide welfare (for example a social minimum) to unemployed
persons is, first, to enable them to stay physically alive and healthy,
which is a precondition of an autonomous life, and second, to enable
them to some extent to give their lives meaning and direction even in
the absence of the resources and increased opportunities which normally
come with employment. The reason that states provide education is to
enable people to live autonomous lives, or to increase the options they
have later in life. The reason states maintain infrastructure (streets,
public transport, etc.) is that this provides people with facilities which
enable them to pursue their projects. The provision of public parks
provides people with facilities for recreation and the enjoyment of
nature. Policies are also often aimed at securing and realizing a beneficial
social environment. Politicians care, for example, about creating or
maintaining a sense of mutual respect, or a social climate without the
presence of fear (of loss of one’s job; of crime; of loss of status more
generally). All these goals are autonomy-related. We should not think of
autonomy as being exclusively about creating specific options which a
person can then choose or reject. Rather, autonomy is more broadly
about being able to give one’s life meaning and direction, which takes
place in a social context; and some social contexts are more beneficial
than others in this respect. If all this is true, then we can generalize from
the examples and conclude that political autonomy is aimed at securing the
conditions of personal autonomy.
Second, while all state action is aimed at securing the conditions of

personal autonomy, the design of policies ought not to be guided
exclusively by autonomy-related considerations, but rather by a concern

Towards a Theory of Balancing and Proportionality b 111



for the autonomy of equals: everyone’s autonomy interests must be
considered as equally important. Note that this is different from the
narrower concern for ‘equal autonomy’. Some might argue that the only
way to treat people as equals with regard to their autonomy is to make
them equally autonomous; but others will disagree and claim that
treating people as equals with regard to their autonomy requires, for
example, that people who invest more effort command more resources
and enjoy a higher degree of autonomy as a result. I do not have to
decide here which of the various possible interpretations of the equality
principle is preferable; in fact it will turn out below that this is largely a
question for the legislature to decide. At this stage, what matters is that
the state should be concerned with the autonomy of equals, and that this
has to be distinguished from the follow-up question of how the equality
provision is best interpreted.
The equality principle is necessary in order to resolve conflicts between

people’s autonomy interests. Under the broad understanding of autonomy
advocated here, it is clear that there will often be clashes between the
autonomy interests of two or more persons: for example, there will be
clashes between the autonomy interests of people who want to host
parties with loud music in the middle of the night and the interests of
their neighbours who want to sleep. The political community must devise
a scheme which resolves such conflicts of autonomy interests, and the
guiding principle must be to devise the scheme in a way which treats
everyone’s autonomy interests as equally important. The task of the
political community is to devise a comprehensive scheme which specifies
the spheres of autonomy of its members in a way which respects their status as
equals. This is a reinterpretation of Kumm’s formula of treating people as
free and equal. It reinterprets the freedom part, in line with the recon-
structive account of the last chapters, as positive freedom or autonomy,
and connects equality to autonomy by insisting that the role of equality is
to guide the resolution of conflicts of autonomy interests.

b) No independent value of well-being

The view that there is no need for any values except for autonomy and
equality may seem extreme and one-sided to some who take a more
pluralistic understanding of the values to be promoted by states. Cécile
Fabre has argued that states have a responsibility not only for autonomy
but also for a distinct value of well-being.

[W]e do not only give a wheelchair to the disabled, we also relieve their
physical pain, even when doing so does not increase their autonomy. But
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there are other examples. Think about hunger. What we find unbearable
when we watch images from Somalia, Ethiopia, from any country devas-
tated by famine is not only the fact that these people are unable to be
autonomous agents—in fact it is not generally the first thing we think of.
Rather, it is the realization that they suffer horribly. Relieving hunger is
also a matter of relieving this suffering. Equally, we do not want to give
shelter or housing to homeless people only because without a home they
cannot enjoy freedom and privacy and are therefore seriously restricted in
the plans they can make for their lives, but also because they suffer from
cold and exhaustion.15

I disagree with Fabre’s argument and will focus on her example of
relieving pain to prove my point. Fabre has in mind that someone may
be in pain but the pain may not hinder her from pursuing her projects.
So relieving her from the pain does not, under this logic, promote
autonomy. However, almost everyone, when pain kicks in, immediately
makes it her project—often her primary project—to get rid of the pain.
Therefore, by relieving her pain, we assist her in succeeding in her
project; and therefore, we have assisted her in living an autonomous
life. As I have argued above, it is a mistake to regard autonomy as
primarily concerning the ability to choose or reject certain options. It
is also that, but it is broader: autonomy is about being able to live one’s life;
and the presence of pain makes a huge difference to the life one lives
(even if it does not affect the options one can pursue).
Another way of making the same point is this. Under the approach

defended here, the only difference between well-being and autonomy is
that well-being concerns the interests of an agent, judged from an
objective perspective, whereas autonomy interests concern the inte-
rests of an agent, judged from the (‘subjective’) perspective of his self-
conception. When it comes to relieving pain, pain is almost always
undesirable both from the subjective perspective of the agent and from
an objective perspective: it is bad both from a well-being perspective and
from a self-conception perspective. Therefore, there is no incoherence in
defending the relief of pain under an autonomy-based approach.
To this argument one may object that while it is possible to pull the

relief of pain under the umbrella of autonomy, this may distort the real
concern and motivation of the state. Again, I disagree. Not only is it
possible to think about Fabre’s example in terms of autonomy; it is

15 Fabre, Social Rights Under the Constitution: Government and the Decent Life (Oxford University Press,
2000), 20.
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actually unattractive to think about it in terms of well-being. If we agreed
that the state’s role was to improve well-being detached from autonomy,
this would imply that there was at least a prima facie case for the state to
relieve pain (thus increasing well-being) even if the agent did not want to
be relieved of the pain (e.g. she is a masochist): after all, the assumption
is that relieving people of pain serves their well-being. To be sure, this
concern for well-being might be outweighed by an independent concern
for autonomy; but the fact remains that a responsibility for well-being
generates a prima facie reason for action for the state to promote well-
being, including cases where the agent autonomously rejects the action.
This reasoning does not, however, correspond to how we think about
these issues. Rather, it is common ground that respect for a person’s
autonomy requires not interfering with his body unless he consents:
there is no balancing between his well-being and his autonomy. So the
state action must be justified on autonomy grounds, not on well-being
grounds. The reason why we say that the state should relieve pain, and
why this is sometimes confused with a concern for well-being, is that in
almost all cases, people desperately want to be relieved of pain. But in
those few cases where they do not want to be so relieved, the state
should not interfere. Fabre says that what we find unbearable about
pictures of starving people is to see these people suffering. But we do not
generally find pictures of suffering people unbearable. Many will have
seen the pictures of people in some parts of Indonesia and the Philippines
who have themselves crucified for a limited time at Easter. These people
presumably experience extreme pain, but we do not find it unbearable to
watch them, at least not in the same way as pictures of starving people;
and the reason for this is that they are realizing their projects: they want
to suffer, temporarily, in the same way that Jesus suffered. The general
point is that we do not care about people suffering as such; we care, and
rightly so, about people who suffer against their will. Therefore, our
concern is for autonomy and not well-being.
There are several possible objections to the rejection of well-being as a

legitimate state concern, which I will briefly address. First, there is the case
of people incapable of leading autonomous lives, for example thosewho are
senile or comatose, and it seems natural for the state, in these cases, to be
concerned with their well-being rather than their autonomy. Fabre again:

Furthermore, taking well-being into account enables us to make sense of
the fact that we assign rights to beings who belong to the human species
but who do not have the potential for developing into autonomous
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persons, or who have lost their autonomy and sometimes even the
potential for ever regaining it: people in deep coma, severely mentally
handicapped people, and so on. They may not be autonomous, but they
still belong to our species, and this, I think, is a reason for relieving their
suffering, as a matter of right.16

This is true, to an extent, but it is not the whole truth. I agree with Fabre
that there are duties towards people who have lost their capacity for
autonomy and who will sometimes not even notice any longer what
happens to them. These duties cannot easily be explained in terms of
autonomy; rather, they seem to be based on some other value—Fabre
says it is well-being; I would argue that intuitively, ‘dignity’ may fit
better. So it may be necessary to introduce another value—well-being or
dignity—for those who do not possess the capacity for autonomy. I am
not convinced however that we can use this example to drive home the
point that we should therefore also be concerned with the well-being of
persons capable of autonomy. On the contrary, I believe that our inter-
pretation of what dignity requires in the case of persons not capable of
autonomy must rely heavily on autonomy and not, as Fabre would have
it, well-being. Take the following example. Pete has smoked all his life,
and at an old age becomes senile so that he is incapable of making
autonomous decisions (but his senility is unrelated to the smoking). His
wife Sarah nurses him. She argues that she has always, correctly, been of
the view that smoking was harmful for Pete’s well-being; and given that
she is now in charge of his well-being, she withdraws his cigarettes.
There is something wrong with her reasoning. If we respect a person’s
choice to smoke while he is autonomous, then once he loses the capacity
for an autonomous life, we cannot just reverse his lifestyle into whatever
serves his well-being. Rather, even in the light of his incapacity for
autonomy, we must respect a person’s personality to the greatest pos-
sible extent—we must treat him with dignity—and therefore Pete
should, all things being equal, still have his cigarettes. The example
shows that what looks like a concern for the well-being of persons
incapable of autonomy is really, often or possibly always, a concern for
the hypothetical autonomy of this person. A concern for the well-being of a
person comes in, for lack of any other guidance, only when there is no
identifiable hypothetical will: we then conclude that the closest we can
come to an appreciation of the hypothetical will of the person is to

16 Ibid., 21.
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assume that he or she would want whatever serves his or her well-being.
So rather than it being the case that we need the idea of well-being to
understand the duties we have to people capable of autonomy, it is the
reverse: we need the idea of autonomy to understand the duties we have
to people who are no longer capable of autonomy.
Second, there is the issue of paternalism. Examples of paternalistic

laws arguably include prohibitions or regulations of drug use (including
alcohol and tobacco), seatbelt laws, and consumer protection laws. The
objection might be that the autonomy-based theory proposed here must
reject any paternalism and is therefore out of touch with widely held
beliefs about permissible state activity. This is not how I want it to be
understood, however. The objection would be correct if we thought
about paternalism in the following way: ‘Sometimes people make
autonomous decisions which are harmful to themselves. So when con-
sidering whether the state can stop them from harming themselves, it
should balance autonomy against well-being. Depending on which value
takes priority in the specific circumstances of the case, paternalistic
measures may be justified.’ Under this approach, there would indeed
be an independent value of well-being, to be considered alongside the
value of autonomy. This is, however, exactly not the way in which
almost all of the relevant literature proceeds, and rightly so. The main-
stream arguments for paternalism (as well as those, obviously, against)
focus on autonomy-related reasons. One line of argument is to justify
paternalism when it is maximizing freedom (read: autonomy), the idea
being that it is permissible to force a person to give up a little bit of
freedom now in order for her to enjoy much more freedom in the
future.17 Another, to my mind more promising, line of reasoning is to
screen the decision of the agent for possible deficiencies which make it
less than fully autonomous, and therefore, again, to base an interference
with his autonomy on a concern for autonomy.18 My own view, largely
following John Kleinig, is that paternalism cannot be justified if it
imposes a set of values on a person which that person rejects; it can
sometimes be justified, however, when it aims to realize the person’s
own values.19 What all these arguments have in common is that they

17 Regan, ‘Paternalism, Freedom, Identity, and Commitment’, in Sartorius (ed.), Paternalism (University
of Minnesota Press, 1983), 113.
18 Feinberg, The Moral Limits of the Criminal Law, v. 3: Harm to Self (Oxford University Press, 1986).
19 Kleinig, Paternalism (Manchester University Press, 1983); Möller, Paternalismus und Persönlichkeitsrecht
(Duncker & Humblot, 2005).
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insist that the only value that can possibly justify paternalism is a concern
for the agent’s freedom or autonomy. In other words, there is no
independent concern for well-being to be balanced against autonomy,
even in the domain of permissible paternalism.
Third, one might argue that limiting the state’s legitimate concern to

autonomy and equality neglects some crucial ‘communitarian’ values in
favour of an ‘atomistic individualism’. This is, of course, a debate that
has been ongoing for a while,20 and I have no intentions of resolving it.
Suffice it to say that a concern for personal autonomy is compatible with
a broad variety of arguments promoting ‘community values’, as long as a
case can be made that realizing these community values plausibly adds
value to the lives of the people, judged on the basis of their own self-
conceptions. In fact, given that it is uncontroversially true that it is
ethically important to be an active member of various communities, it
would be plainly irresponsible for the state not to be concerned with the
conditions in which people can engage with others in various forms.
Thus, some form of ‘community politics’ is not only compatible with
personal autonomy but presumably required by it. From the autonomy
perspective, the only form of ‘community politics’ which is flatly out of
bounds is one which imposes on people a set of values, community-
related or otherwise, which they reject under their self-conceptions.
Community centres, public sports facilities, parks, pools, concert houses
and opera houses have in common that they not only expand the options
that people have, but also give them opportunities to socialize and form
communities; and they are valued by the people for these reasons.
Policies creating the possibilities for parents to stay at home while raising
children, or alternatively to continue working, not only enhance auton-
omy by giving people options but also by facilitating family life and
thereby making good and close relations within one’s family easier to
achieve and uphold—something that almost everyone very much wants.
A decent government trying to set up policies which create the condi-
tions of autonomy on an equal basis will keep such considerations
prominently in mind.

c) The reasonableness standard
The thesis that all state policy is about specifying constitutional rights
seems to lead to the conclusion that constitutional rights completely
determine all state policy, and that therefore the legislature must in each

20 For an overview cf. Mulhall and Swift, Liberals and Communitarians (2nd edition, Blackwell Publishers,
1996).
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and every case specify constitutional rights in the one right, constitution-
ally predetermined way. The practical consequence of this would, of
course, be unacceptable: the legislature would come up with a policy; it
would be challenged in court, and the constitutional court would either
conclude that the legislature found the one right answer—thus uphold-
ing the policy—or that it did not find the one right answer. In the latter
case, the court would send the matter back to the legislature to try again;
and the new policy would again be challenged. This procedure would be
repeated until the legislature had finally found the one right answer for
specifying constitutional rights. To shorten the process, the constitu-
tional court could just as well tell the legislature straight away what the
one right answer was: after all, since all other answers are wrong and
constitutionally illegitimate, the idea of the democratic legislature
designing policies is only a farce under this model anyway. De facto,
all political power would reside with the constitutional court. It is
obvious that there must be something wrong with this model. It clearly
violates the second desideratum because it does not leave any, let alone
any important, role for the legislature. It is flatly incompatible with our
understanding of democracy as a form of government where the people
or their representatives debate and face genuine choice with regard to a
broad range of important issues.
There are a few possible ways out of this dilemma, some of which

I have discussed and rejected before. For example, limiting the domain of
constitutional justice to negative freedom from the state would arguably
leave large portions of policy-making unaffected by constitutional rights;
but this would come at the cost of incoherence because an account of
freedom as negative and vertical is morally unattractive. Another
approach would be to protect as constitutional rights only very important
autonomy interests, rather than the ever-broadening range of interests
protected as a result of rights inflation under the global model. This
approach, however, would lead to a situation where all the important
questions are predetermined by constitutional rights (and thus eventu-
ally decided by the constitutional court), whereas the not-so-important
questions (feeding birds in parks; riding in the woods, etc.) are left to the
legislature. This would violate the second desideratum as well: surely
any attractive account of democracy must insist that legislatures will
decide more than just the unimportant questions (such as the regulation
of bird-feeding), while leaving the important questions to the consti-
tutional court.
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Kumm’s thesis points to a coherent solution: while all acts of public
authorities specify constitutional rights, the constitutional court reviews
these acts only under a reasonableness standard. So while the legislature
and the constitutional court deal with exactly the same subject-matter,
different standards apply to them: the legislature has the primary task of
specifying the spheres of autonomy of equals in the correct way, and the
constitutional court engages in a (‘Socratic’) review as to whether the
approach chosen by the legislature is reasonable under the circumstances.
Does this model conform to the three desiderata? It respects the

second desideratum because it insists on the primary responsibility of
the legislature to design policies in all areas, including ‘issues of high
principle’,21 in other words: very important issues. It also awards the
legislature a genuine choice with regard to the issues at stake, namely a
choice between different reasonable solutions. It therefore reserves a
meaningful, important and comprehensive role for the legislature.
What about the first desideratum, namely adequate protection of

personal autonomy? The keyword here is ‘adequate’. Kumm’s approach
does not demand that the spheres of autonomy of the people be specified
in the ‘correct’ way; rather, ‘reasonable’ protection suffices. Can this be
sustained?
Kumm’s argument centres on the conditions of legitimacy under

conditions of reasonable disagreement:

The outcome must plausibly qualify as a collective judgment of reason about
what the commitment to rights of citizens translates into under the concrete
circumstances addressed by the legislation. Even if it is not necessary for
everyone to actually agree with the results, the result must be justifiable in
terms that those who disagree with it might reasonably accept.22

While this statement has some intuitive plausibility, it is partly question-
begging. Why does the legitimacy of an act depend on grounds that
might be reasonably accepted by the losing side, as opposed to grounds
which provide the one right answer under the circumstances? Why
should the losing side accept the burdens that come with an act which
does not represent the right answer in the situation at hand?
Kumm’s answer focuses on the notion of reasonable disagreement

(his work is in part a response to and critique of Jeremy Waldron’s and

21 Waldron, Law and Disagreement (Oxford University Press, 1999), 213.
22 Kumm, ‘The Idea of Socratic Contestation and the Right to Justification: The Point of Rights-Based
Proportionality Review’, (2010) 4 Law & Ethics of Human Rights 141, 168 (emphasis in the original).
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Richard Bellamy’s arguments against judicial review, which rely heavily
on the notion of reasonable disagreement). He argues at one point,
quoting a court’s imaginary reply to an unsuccessful claimant:

Given the fact of reasonable disagreement on the issue and the corollary
margin of appreciation/deference that courts appropriately accord elect-
orally accountable political institutions under the circumstances, it
remains a possibility that public authorities were wrong and you are
right and that public authorities should have acted otherwise. But our
institutional role as a court is not to guarantee that public authorities have
found the one right answer to the question they have addressed. Our task is
to police the boundaries of the reasonable . . .23

He explains further:

Note how this understanding of the role of courts acknowledges that
there is reasonable disagreement and that reasonable disagreement is best
resolved using the political process. But it also insists that not all winners
of political battles and not all disagreements, even in mature democracies,
are reasonable. Often they are not.24

One interpretation of this statement is to read it as being about insti-
tutional competence (courts are good at policing the reasonable, rather
than finding the one right answer); but that line of reasoning does not sit
well with Kumm’s overall argument which at this stage is about moral
legitimacy, not institutional competence. Rather, he accepts Waldron’s
claim that there will be disagreement about rights issues and that often
the disagreement will be reasonable. Where this is so, it is appropriate to
let the elected branches have the final word even if their solution does
not represent the one right answer.
This argument is not yet sufficient. It is true that often reasonable

people will disagree in good faith about how to specify the spheres of
autonomy of equals. However, as has been pointed out by Joseph Raz
and Aileen Kavanagh, while we will often be unable to resolve reason-
able disagreement regarding a specific policy question, we often have
reason to trust certain people or certain procedures to be comparatively
more likely to find the one right answer.25 Imagine it turned out at some
point that overall, courts are more likely than legislatures to find the one

23 Ibid., 169.
24 Ibid.
25 Raz, ‘Disagreement in Politics’, (1998) 43 American Journal of Jurisprudence 25, 46; Kavanagh,
‘Participation and Judicial Review: A Reply to Jeremy Waldron’, (2003) 22 Law and Philosophy 451, 466–7.
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right answer to the question of how best to specify the citizens’ spheres
of autonomy. It seems to follow, under Kumm’s argument, that this
would imply that from then on courts, rather than legislatures, should
design policies. We are back to a variant of our old question: why should
an act of a public authority which imposes a burden on someone be
legitimate if it has not been reached by the procedure which is most
likely to produce the one right answer?
I believe that the solution to the problem lies in a straightforward

moral necessity. Given that it is supremely important that legitimate
political self-government be possible (second desideratum), we are
forced to accord the elected branches some leeway in their decision-
making. Imagine a person wondering if he should accept as legitimate a
legislative decision which imposes a burden on him. Proponents of the
view that political autonomy takes precedence over personal autonomy
in all cases would argue that the act is legitimate simply by virtue of the
fact that a vote took place in the legislature. As I argued above, a
majority vote cannot be sufficient, however; if it were, then even a
majority vote to authorize a genocide would be legitimate; and that
must be wrong. At the other extreme, someone might argue that a
legislative decision is legitimate only if it identifies the one right answer
to the problem at hand. Obviously, being a conscientious citizen, our
person could normally not be sure that he was right in assuming that the
legislature had failed to find the one right answer. But leaving that issue
aside, if this extreme approach were correct, then hardly any policy
could ever confidently claim to be legitimate, and that is normatively
unacceptable for someone who believes in political self-government. So
the answer must lie somewhere in the middle. A reasonableness standard
is appropriate because, on the one hand, under normal conditions there
is no reason to require anything less than reasonable solutions from the
political process.26 On the other hand, it seems inappropriate to require
more than reasonableness: I cannot identify any intermediate standard
between the reasonable and the correct. Any standard which requires
more than reasonable results will demand the correct (the one right)
result, and that is normatively unacceptable for the reasons given above.
Thus, the reinterpretation of Kumm’s model proposed here respects

the first two desiderata. What about the third? Does it integrate personal
and political autonomy in an attractive way? Its main claim is that

26 For a qualification of this statement in cases where the issues are extremely complex, see Chapter 6,
section IV.2.
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personal and political autonomy are not two separable spheres but deal
with the same subject-matter, namely the specification of the spheres of
autonomy of equal citizens. Thus, it does not present the two values as
clashing but rather in harmony: political autonomy is in the service of
personal autonomy. A critic might object, however, that this integration
represents exactly the same kind of lame compromise which the third
desideratum was supposed to prevent: political autonomy is limited in
order to ensure that personal autonomy is adequately protected, and
personal autonomy is protected to a smaller degree than possible
(because no correct, only reasonable solutions are required) in order
not to limit political autonomy too much. This conclusion would how-
ever be rash. First, political autonomy is not limited in order to make it
compatible with personal autonomy; rather, it turns out that the very
point and purpose of political autonomy is to secure the conditions of
personal autonomy. So there is no compromise, but rather a specifica-
tion of the content of political autonomy. Second, with regard to
personal autonomy, there is in fact a (limited) compromise. Someone
might complain that she is less autonomous under the reasonableness
approach than she would be under a scheme insisting on the one correct
specification of her sphere of autonomy, or a scheme employing the
procedures most likely to lead to correct policies. As I have argued
above, this simply is a pill that has to be swallowed in the interest of
democracy. As long as we insist on a democratic system with meaningful
debate and real choice, there is no alternative to accepting this point.

d) Conclusion: an integrated account of constitutional rights and democracy
The upshot of the above discussion is that political autonomy is about
the specification of the spheres of autonomy of equal citizens; and that
an exercise of political autonomy is legitimate if it specifies the spheres of
autonomy of equal citizens in a reasonable, as opposed to the one
correct, way. From here it is only a small step to attractive conceptions
of democracy and constitutional rights: democracy is about making
majority decisions which reflect reasonable ways of specifying the
spheres of autonomy of equal citizens; and constitutional rights give
each citizen an entitlement to the effect that a policy which affects his
personal autonomy must be based on a scheme which specifies his
sphere of autonomy in a reasonable way. The doctrinal structure
through which this is achieved is the acknowledgement of a general
right to autonomy: any interference with this right triggers the need for
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justification, and this justification will succeed if the policy in question is
legitimate in the sense just described.

v. addendum: the right to equality

The previous section introduced the value of equality into the theory of
rights proposed here, and this allows us to derive some conclusions
about the right to equality, the discussion of which I postponed earlier
in the book.27 The argument of this section will be that under the
standard developed above—according to which constitutional legitim-
acy requires that policies reflect reasonable specifications of the spheres
of autonomy of equal citizens—a separate right to equality is not needed:
all cases which could be constructed as involving a violation of the right
to equality will also involve a violation of the right to autonomy. Thus,
while it is not incoherent to accept a right to equality, it does not add
anything to the protection offered by the right to autonomy.
Often, it simply does not matter whether one approaches a rights

issue from an autonomy perspective or an equality perspective. Take the
example of Smith and Grady v. United Kingdom,28 where the ECtHR
decided that the dismissal of members of the armed forces on the ground
of their homosexuality violated their right to private life under Article 8
ECHR. While the ECtHR constructed this case as involving an unjusti-
fied interference with the (autonomy-based) right to private life, it would
have been equally possible to resolve the case on equality grounds as
being about unjustified discrimination on the grounds of sexual orienta-
tion. Let me refer to two further examples. A law banning hate speech
can be seen as an interference with the right to freedom of expression or
alternatively as discrimination on the grounds of political conviction
(people whose political views, if expressed, would amount to hate
speech, are limited in their freedom whereas other people can freely
express their respective views). Banning headscarves in the public sphere
can be regarded as an interference with Muslim women’s rights to
freedom of religion or alternatively as an unequal treatment on the
basis of religious belief (or, if all religious symbols are banned, as unequal
treatment of religious believers compared to non-believers).
The above examples already indicate that regarding autonomy-based

and equality-based rights as two sets of rights with distinct standards

27 See Chapter 2, section III.
28 Smith and Grady v. United Kingdom (2000) 29 EHRR 493.
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would be misleading. But my claim that equality rights are not needed
goes further than this: it argues that all cases which raise equality issues
can be resolved under an autonomy-based approach, and that therefore
having a separate right to equality does not add anything to the protec-
tion afforded under the autonomy-based theory of rights proposed here.
This can be demonstrated in the following way. Any claim to a violation
of the right to equality is necessarily concerned with an instance of
unequal treatment in relation to something which we might call X.
For example, in Smith and Grady, X would stand for ‘being eligible to
serve in the army’: in relation to being eligible to serve in the army,
homosexual people are treated differently from heterosexuals. The
question would then be what kind of thing must X be for it to be the
case that an unequal treatment in relation to it engages the right to
equality. The straightforward answer is that an unequal treatment in
relation to X is relevant if X is something which matters to people;
something which has some importance for the ways in which they
conduct their lives. But that is, of course, precisely what is protected
by the conception of personal autonomy advocated in this book. Given
that there is a general right to autonomy, it follows that there is also a
right to X: thus, any unequal treatment with regard to X will necessarily
also constitute an interference with an autonomy-based constitutional
right, triggering the need for justification. Under the approach developed
above, this justification will succeed if the policy in question is based on a
reasonable specification of the spheres of autonomy of equal citizens. An
unjustifiably discriminatory policy violates this standard: it does not
adequately specify the spheres of autonomy of equal citizens. Thus, all
constitutionally relevant considerations will be addressed at the justifica-
tion stage of the autonomy-based right to X; a separate argument
relating to a right to equality is unnecessary.
As an example, take the Brown case, where the US Supreme Court

decided that racial segregation in public schools violates the Equal
Protection Clause of the Fourteenth Amendment of the US Constitu-
tion.29 Intuitively, most people would regard this as a paradigm case on
the right to non-discrimination. However, it can also be constructed as
being about an autonomy-related right. The policy at stake specifies the
spheres of autonomy of students as they relate to their education: in
other words, it specifies the right to education, and given that there is

29 Brown v. Board of Education (1954) 347 U.S. 483.
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plainly no morally valid reason supporting segregation, it does so in a
way which is unreasonable. Thus, Brown could just as well be regarded
as a case involving a violation of the right to education.
The conclusion that the right to equality is not needed must be

qualified in three ways. First, where a constitution does not include a
general right to autonomy, a separate right to equality will have a role to
play to fill the gap resulting from the incomplete protection of auton-
omy. Thus, in Brown, there was no alternative to constructing the case as
being about discrimination because the US constitution does not contain
a right to education. My argument is simply that under the theory of
rights proposed in this book, a separate right to equality is not needed; it
is not that equality rights cannot play a useful role under particular
constitutions which depart from the conception of rights proposed
here. To the extent that a particular constitution does not acknowledge
a general right to autonomy, the resulting gap can indeed be filled at
least partly by a separate right to equality: it comes into play when the
state chooses to provide a good to some of its citizens, access to which is
not protected by a constitutional right, but does so in a discriminatory
way—as was precisely the case in Brown.
Second, there is the special issue of the coherence of a policy. Often,

the state chooses a policy which in isolation may be justifiable but whose
fault is that it treats others in similar circumstances differently. For
example, it may be justifiable (reasonable) to ban religious symbols in
public universities, and it may also be justifiable to allow them. How-
ever, presumably coherence requires that either all religious symbols are
allowed or all are prohibited. Unless there are special reasons justifying
the difference in treatment, a policy which bans only the religious
symbols of one particular religion—say, Muslim headscarves—but not
those of other religions—Christian crosses—will be discriminatory. This
is a scenario which can in principle be resolved without recourse to a
right to equality: an incoherent policy does not specify the sphere of
autonomy of the affected right-holder in a reasonable way. In the
example, a policy banning only headscarves but not crosses would
interfere with the right to freedom of religion of Muslim women
wanting to wear headscarves; and given its incoherence, it would not
specify the spheres of autonomy of the affected women in a reasonable
way; thus there would be a violation of the right to freedom of religion.
But while it is possible to pull this issue under the umbrella of autonomy-
based rights, the principle of proportionality as it has developed in legal
practice is not well-equipped to deal with this issue because it does not
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contain a separate ‘coherence stage’ in addition to the other four stages.30

As long as this remains the case, the right to equality has a role to play
with regard to the issue of coherence.
The third way in which it may be necessary to qualify the statement

that a separate right to equality is not needed is that arguably such a right
has a useful rhetorical function because invoking it can sometimes direct
attention to the most problematic aspect of a policy (again, Brown is a
good example). This may be true.31 My point in this section should not
be understood as in any way critical of the right to equality as such, its
possible rhetorical usefulness or its usefulness under particular consti-
tutions or in the context of particular doctrines. All I am arguing is that
under the theory of rights advocated here it is not necessary in the sense
that the protection that a right-holder is entitled to under the right to
equality is also available under the general right to autonomy.

vi. the institutional dimension

1. The separation of powers

The conceptions of constitutional rights and democracy proposed in
section IV above translate into an institutional arrangement under
which the elected branches design and execute policies and the courts
scrutinize whether the elected branches have acted within their political
autonomy, i.e. whether they have come forward with reasonable ways of
specifying the spheres of autonomy of equals. The question to be
addressed in this section is whether this division of labour between the
elected branches and the judiciary is compatible with an attractive con-
ception of the separation of powers. Under a common understanding,
this doctrine requires that tasks ought to be assigned to that institution
which is best capable of dealing with them.32 Thus, if constitutional
legitimacy requires the protection of constitutional rights, then the insti-
tutional arrangement that ought to be chosen is the one which is most

30 On the different stages of the proportionality test, see Chapter 7.
31 There is, however, also a downside to this: invoking the right to equality can sometimes make a policy
seem highly problematic when its reasonableness is in fact relatively straightforward. Some cases of
policies involving affirmative action may fall into this category. Here, invoking the right to equality by
focussing attention on the fact that the respective policy distinguishes, for example, on the basis of race
detracts the attention from the important issue, namely that often policies involving an element of
affirmative action will be entirely reasonable (if not correct).
32 As a paradigmatic statement see Barber, ‘Prelude to the Separation of Powers’, (2001) 60 Cambridge
Law Journal 59: ‘The essence . . . of separation of powers lies in . . . the matching of tasks to those bodies
best suited to execute them. The core of the doctrine is . . . efficiency.’
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likely to lead to policies which respect rights. It follows that judicial
review is justified only if and to the extent that it leads to an improvement
in the protection of rights over other institutional arrangements.
Until fairly recently, the above argument was uncontested: even

staunch defenders of judicial review such as Ronald Dworkin33 accepted
that the justifiability of judicial review rested on its ability to improve the
overall level of rights protection; consequently much work was invested
in examining the comparative strengths of courts and, in particular,
legislatures. It should be noted, however, that more recently, the ques-
tion has become controversial: an emerging view in the literature denies
that institutional competence is the key to the institutional question.
Alon Harel and Tsvi Kahana have criticized the competence-focussed
approaches as misguided and have put forward an intriguing argument
to the effect that there is a ‘right to a hearing’ before a court in situations
where the claimant can make a plausible case that his rights have been
violated, and that the justification of that right is at least partly independ-
ent of the quality of the resulting judicial decision.34 Kumm’s argument
is more modest, but falls into the same category. He claims that there
ought to be a system of judicial review even if it were ‘less obvious that
outcomes are improved’.35 For him, the commitment to legislatures and
courts reflects democracy’s commitment to majority decision-making
and providing plausible justifications; and he finds value in this sym-
metry, speaking of ‘archetypal expressions of basic liberal-democratic
constitutional commitments’.36

I will not take sides in this emerging discussion here for two reasons. First,
it would be a mistake to think that, even if the authors who object to the
focus on outcomes were correct, outcomes would not matter. Rather, they
should be understood as saying that outcomes are not the only thing that
matters: if it turned out that courts were manifestly ill-equipped to adjudi-
cate constitutional rights claims, their defence of judicial review would
collapse. Second, I believe that even on the traditional competence-based

33 Dworkin, Freedom’s Law: The Moral Reading of the American Constitution (Harvard University Press,
1996), 34: ‘I see no alternative but to use a result-driven rather than a procedure-driven standard for
deciding [the institutional questions]. The best institutional structure is the one best calculated to
produce the best answers to the essentially moral question of what the democratic conditions actually
are, and to secure stable compliance with those conditions.’
34 Harel and Kahana, ‘The Easy Core Case for Judicial Review’, (2010) 2 Journal of Legal Analysis 227.
35 Kumm, ‘The Idea of Socratic Contestation and the Right to Justification: The Point of Rights-Based
Proportionality Review’, (2010) 4 Law & Ethics of Human Rights 141, 171.
36 Ibid. (emphasis in the original).
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grounds one can make a plausible case for the involvement of courts. My
interest at this stage is not to examine comprehensively the arguments for
and against the relevance of institutional considerations, or for and against
the institutional competence of courts. Rather, my ambition is to make a
plausible, albeit not conclusive, case for the institutional appropriateness of
having courts involved in the adjudication of constitutional rights on the
basis of the reconstructive account which has emerged in this and the
previous chapters. The reason for this limitation lies in the reconstructive
nature of the theory of rights proposed here. To repeat, the goal of this book
is not to design the best possible theory of rights or judicial review, but to
propose a theory which is coherent and fits the global model. Thus, if it
turned out that it would not only be problematic but straightforwardly
absurd to think that courts could perform the kind of review advocated
here, this would throw doubts on the correctness of my reconstructive
account: it would seemunlikely that a theory of rightswhich is, for example,
far too complex to be applied by courts could be the best possible recon-
struction of the global model which, after all, relies heavily on the involve-
ment of courts. But if a plausible case can be made for the institutional
competence of courts, then this leaves the reconstructive account proposed
here undamaged.
The following assessment of the institutional competence of courts

will proceed on the basis of the assumption of a well-designed court. Thus,
importantly, my argument will not be that any court, just by virtue of its
being a court, will be comparatively good at adjudicating constitutional
rights claims. Obviously, much turns on the specific design of the court
in question: in particular the various procedural rules; but also the rules
governing its composition, the appointment of judges, the length of their
tenure, and so on.37 Therefore, all I am purporting to demonstrate is that
it is plausible to believe that a well-designed court will be institutionally
competent to deal satisfactorily with constitutional rights claims.
The authority and respect that constitutional courts adjudicating

rights claims have gained around the world in recent decades indicate
that on the whole, courts seem to have fulfilled their task reasonably
well. Two preliminary points have to be made. First, it has to be noted
that the practice of constitutional rights adjudication is a relatively recent
phenomenon, and it is too early to tell whether it is based on an
institutional arrangement which is likely to continue to produce the

37 Ibid., 171–2.

128 B The Global Model of Constitutional Rights



well-respected results which, on the whole, it seems to have produced so
far. Second, when analysing the practice in terms of whether it has in fact
improved the outcomes, we must not make the mistake committed by
some critics of judicial review, namely deriving general conclusions from
a few carefully selected examples. Nobody can deny that there are
instances where courts get it wrong and legislatures get it right.
Kumm observes correctly that the one example Waldron chose in his
recent article on judicial review, namely contrasting the US Supreme
Court’s decision in Roe v. Wade with the debates on abortion legislation
in the British House of Commons,38 does not even come close to
providing a comprehensive analysis of the ability of courts to engage
in judicial review.39 In fact, the helpfulness of much of the scholarly
discussion of the merits of judicial review is limited anyway because it
usually refers to the experiences in the US, which is unfortunate because
US constitutional rights jurisprudence seems to be an outlier in the
spectrum of constitutional rights adjudication around the world.40

Any argument about the institutional competence of courts must start
with an account of their task: unless we know the courts’ task, we cannot
assess whether they are likely to be good or bad at it. Remember that
courts assess policies not with regard to whether they represent the one
right answer to the problem of how to specify the spheres of autonomy
of equals, but whether they represent a plausible or reasonable way of
doing so. So what courts do is at the same time similar to and different
from policy-making: it is similar in that it deals with the same subject-
matter: both legislatures and courts deal with the subject-matter of the
specification of the spheres of autonomy of equal citizens. It is different in
that courts do not set up policies but assess the strength of reasons
supporting a policy decision made by the elected branches. This is
something we are familiar with in many different areas of life: artists
and art critics deal with the same subject-matter (art), but they need
different capabilities: the former’s emphasis is on creativity, the latter’s
on analysis. Politicians and political journalists, too, deal with the same
subject-matter (politics), but again, they need different abilities to carry
out their tasks successfully, with the former being more active and
pragmatic—identifying and tackling new problems, being receptive and

38 Waldron, The Core of the Case Against Judicial Review, (2005–6) 115 Yale Law Journal 1346, 1384–5.
39 Kumm, ‘Institutionalising Socratic Contestation: The Rationalist Human Rights Paradigm, Legitimate
Authority and the Point of Judicial Review’, (2007) 1 European Journal of Legal Studies, 18.
40 See Chapter 1, section IV.

Towards a Theory of Balancing and Proportionality b 129



responsive to changing circumstances and needs—and the latter being
more reactive and, again, analytical. But while it would never occur to
anyone to criticize an art critic for not being a good artist, or to criticize a
political journalist for not being a good politician, judges are often
criticized for not being good policy designers. This criticism, which
often refers to their supposed lack of expertise, rests on weak ground
because it fails to appreciate the important difference between policy-
making and policy reviewing.
Let us examine the issue of expertise in more depth in order to assess

whether or to what extent the criticism might be justified. Doubtless one
needs empirical expertise in the subject-matter at stake in order to compe-
tently design or review policies, but equally doubtless, this particular
expertise is not the whole story: it must be complemented with moral
expertise. In order to develop this point, let me start with the kinds of
expertise needed by policymakers before turning to that needed by policy
reviewers. Tomake policies, one must engage in a two-step process. First,
one must collect all the relevant data; including data about likely conse-
quences of different policies. To do this well, one mainly needs empirical
expertise in the respective subject-matter. Second, one must develop a
scheme which, given the data identified in step one, is best in terms of
specifying the spheres of autonomy of everyone; and this requires moral
expertise. For example, a head teacher who has to design the school’s
policy regarding the wearing of religious symbols41 will need empirical
expertise about the religious backgrounds of the students and the likely
consequences of adopting one scheme or the other. She will need some-
thing else as well, however: an idea of how to design a policy which,
based on her expert knowledge and understanding of the situation,
specifies the spheres of autonomy of the pupils and everyone else in a
justifiable way. She might make mistakes with regard to both issues: she
might get the expert knowledge wrong for whatever reason—for
example, insufficient experience or lack of intelligence—and/or she
might get the policy design wrong for a number of reasons—for example,
she could hold discriminatory views about some religions; or, while not
holding such views, she might just be a poor policy-maker who, with the
best of intentions, designs incoherent policies.
To an extent, a policy reviewerwill carry out a task that is similar to that

of a policy maker. An ideal policy reviewer must normally have the same

41 See R (SB) v. Governors of Denbigh High School (2006) UKHL 15.
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empirical expertise as a policy maker because often (not always) the
question of whether a policy is reasonable will depend on the data on
which it is based. It seems plausible to assume that the elected branches
will normally have more empirical expertise than judges in this regard.
From this it does not follow, however, that judges should always unques-
tioningly accept the data presented to them. First, many policy decisions
rest on evidence that is readily and easily accessible to everyone, and
which a judge is capable of acquiring very quickly. Second, to the extent
that the relevant expert knowledge is unclear or controversial, well-
designed procedural rules must enable courts to invite independent
experts to testify before the court. Finally, they can assess the appropriate-
ness of the procedures by means of which the policy makers have acquired
the relevant data. So while it may sometimes be impossible for judges to
fully understand and assess all the relevant data, and while this may lead to
some degree of justified deference where the reasonableness of the policy
in question depends on this data, judges will still have an important role in
policy review, even with regard to the identification of the relevant data.
Regarding their moral expertise, here the situation of a policy reviewer

is in some respects different from and in some respects easier than that of
policy makers. It is different in that his task is less creative and active, and
more analytical and reactive. While the policy maker has to engage in the
often complex task of designing policies which specify the spheres of
autonomy of everyone on an equal basis, the policy reviewer analyses the
proposed policy and screens it for possible mistakes. It is easier in that
the policy reviewer is not under the burden of having to find out whether
the best possible answer to the problem at hand has been chosen, but that
he must only satisfy himself of the reasonableness of the answer. It is with
regard to this second stage that judges can plausibly be regarded as having
exactly the right kind of moral expertise because question-asking, press-
ing others for justifications for their actions, and assessing the reasonable-
ness of the reasons given, are among the core qualities of a capable judge.
This moral expertise is often overlooked by the critics of the competence
of judges, but it is just as important as the empirical expertise needed for
the identification of the relevant data.

2. Deference

The above account of the institutional competence of courts leads
straightforwardly to a theory of deference. Just like an analysis of the
institutional competence of courts, a theory of the appropriate degree of
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deference must rest on a distinction between empirical and moral
questions: as has been pointed out, to engage in policy review, a court
must, first, understand the empirical issues, and must, second, assess
whether the policy, on the basis of the empirical facts, represents a
reasonable specification of the sphere of autonomy of the right-holder.
With regard to the empirical stage, deference may be appropriate to the
extent that the court is institutionally incapable of acquiring the relevant
knowledge even with the help of independent experts; however, as has
been pointed out, even then the court can assess the procedures by means
of which the original decision-maker has acquired the facts. With regard
to the moral stage, deference will normally be inappropriate for two
reasons. First, there is normally no need for it, given that, as has been
argued above, holding public authorities to account by critically exam-
ining the reasonableness of their acts is something which capable judges
are well equipped to do. Second, if as a matter of constitutional law
courts are entrusted with the task of deciding questions of constitutional
legitimacy (and only then does any issue of deference arise), then it is
hard to see why the fact that in a given case a judge might be incapable of
fulfilling her task adequately should be relevant: the normal procedure
must be the same as in any other legal case: she simply has to decide the
case to the best of her abilities. While I wish to leave open the question
of whether special considerations might apply in morally exceptionally
difficult cases, a constitutional court would abdicate its constitutional
role and responsibility if it routinely refused to interpret constitutional
rights provisions, determine their normative content and apply this
standard to the facts of the case before it.
To avoid a misunderstanding: when I say that deference with regard

to the moral issues is inappropriate, this must not be confused with
claiming that the court should engage in a correctness review. The job of
the court with regard to the moral issues is to decide, without any
deference, whether the policy is in the realm of the reasonable. As has
been demonstrated above,42 the reasonableness requirement is part and
parcel of the moral substance of constitutional rights: if it were not, then
all policy questions would be determined by constitutional rights and
there would not be any room left for democratic decision-making. Thus,
when a court decides that a policy, while possibly not correct, is never-
theless reasonable and therefore not in violation of constitutional rights,

42 Section IV.4.c.
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it does not apply any deference; rather it fully decides, without any
deference, that the policy in question respects the moral requirements of
constitutional rights and is therefore constitutionally legitimate.

vii. conclusion

This chapter has proposed a theory of the point and purpose of judicial
review which is morally coherent and fits the global model of consti-
tutional rights. It argues that a policy, to be constitutionally legitimate,
must specify the spheres of autonomy of equal citizens in a reasonable,
as opposed to the one correct, way. Thus, a person’s constitutional rights
will be violated if a policy which imposes a burden on her cannot be
defended as reasonable. This understanding of constitutional rights fits
the global model with its extremely broad understanding of prima facie
rights. It also reflects attractive conceptions of the values of democracy
and the separation of powers. Democracy demands not only, procedur-
ally, that the policy has been passed by a majority, but also, substan-
tively, that it is such that it could be accepted by the person who carries
the greatest burden of the policy, and this will be the case if the policy
represents a reasonable specification of the spheres of autonomy of equal
citizens. The principle of the separation of powers as it is conventionally
understood requires that powers be distributed in a way which makes
each respective branch institutionally competent in dealing with the task
assigned to it; the chapter has made a plausible case for the assumption
that well designed courts working under well designed procedural rules
will indeed be capable of performing the specific kind of judicial review
required by the global model.
The conclusion of this chapter provides only a first step towards a theory

of the justification stage of constitutional rights. Its main claim regarding
the specification of the spheres of autonomy of equal citizens operates at a
high level of abstraction and must be interpreted further in order to derive
from itmore concrete propositions. The next chapters will take up this task
and demonstrate that it can be refined into a set of coherent and attractive
tests: the doctrines of balancing and proportionality.
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B 6 b
Balancing

i. introduction

The doctrine of balancing holds a central position in the global model of
constitutional rights. It occupies the final and often decisive stage of the
proportionality test, where it is used to resolve a conflict between a right
and a competing right or public interest. Furthermore, in situations
where the proportionality test is not used, courts often resort directly
to balancing to determine the permissible limitations of rights.1 But in
spite of its undisputed practical importance, the doctrine is still under-
theorized. What does it mean to say that the respective rights or inte-
rests have to be ‘balanced’? This chapter provides two answers to this
question, one negative and the other positive. First and negatively, it
demonstrates that, contrary to some views, balancing neither refers to
utilitarianism or consequentialism, nor to a mechanical exercise of
quantification. Rather, at the most general level balancing ought to be
understood in the sense of ‘balancing all the relevant moral consider-
ations’. Second and positively, the chapter makes proposals for the
specific kinds of moral argument that are appropriate in different con-
texts. It will turn out that this is an enterprise of considerable complexity;
and this reflects and exposes the complexity that hides under the con-
venient doctrinal label of balancing.
The theory of balancing to be developed here takes as its starting

point the conclusions of the previous chapters. Chapters 2–4 dealt with
the prima facie scope of constitutional rights, and thus focussed exclu-
sively on the respective right-holder and her autonomy interests, ignor-
ing the autonomy interests of others. Chapter 5 then addressed the
issue of the relationship between the spheres of autonomy of different
people: every person’s right to autonomy is limited by the equal right of

1 Consider for example the ‘fair balance’ test which the ECtHR applies in the case of positive obligations.



everyone else; and the task of policies is to specify each person’s sphere
of autonomy in line with her status as an equal. This chapter will identify
as the core problem for this specification the issue of conflicts of autonomy
interests. It is clear that under the expansive understanding of autonomy
proposed in the first part of this book, there will often be such conflicts.
Constitutional rights law recommends that in order to resolve them,
the relevant rights or autonomy interests are to be ‘balanced’. Thus, in
providing a theory of balancing, this chapter also develops an account of
the moral structure of personal autonomy in conditions of conflict.

ii. conflicts of autonomy interests

The issue of conflicts of autonomy interests is not only relevant for but
at the very heart of the global model and the theory of rights proposed
here. Under the global model, at the final stage of the proportionality
test (the balancing stage) the right is ‘balanced’ against the competing
right or public interest. Thus, constitutional law acknowledges the
centrality of conflict by reserving the most important stage of its core
doctrinal tool for the resolution of conflicts. The issue of conflicts of
autonomy interests is also at the heart of the reasonableness test pro-
posed in Chapter 5: the specification of the spheres of autonomy of
equals is problematic only because of conflict of interests. If a single
person lives on an island isolated from the rest of the world, there is no
conflict and the sphere of autonomy of this one person simply consists of
what he is able to do with his life. It is only when a second person joins
him that the need for a specification of the two people’s spheres of
autonomy arises because now the two compete for the same resources;
the problem of conflict has arisen and requires a resolution. Conflict of
autonomy interests is the source of the necessity of specifying the spheres of
autonomy of equals.
Most cases of conflicts of autonomy interests are straightforward. If

the state prohibits a demonstration on the grounds of a danger of it
turning violent, there is a conflict between the autonomy interests of
those who want to demonstrate and those who might be harmed by the
resulting violence. If the state sets up a scheme which takes money from
the rich and uses it to provide housing for the poor, then the conflict is
between the property of the rich2 (property being of instrumental value

2 This way of posing the conflict serves its purpose; but it is slightly simplistic because it assumes that it is
correct to say that the rich ‘own’ the resources before the redistribution is carried out; cf. Murphy and
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for leading an autonomous life) and the interest in housing the poor
(having housing being partly a precondition and partly an aspect of an
autonomous life). If the state allows night flights which lead to noise
pollution and disturb people’s sleep,3 there is a conflict of interests
between the economic interest in night flights and the interest in good
sleep of the affected people.
We often speak of something being in the public or general interest. This

is really only a short form of saying that it serves everyone’s autonomy
interests. Both policy-making and constitutional rights are exclusively
concerned with the specification of the spheres of autonomy of equals;
therefore there is no room for public interests except in their instrumental
value for the personal autonomy of equals. So we might say that it is in
the public interest to have a strong army; but what wemean by this is that
in terms of the control that a person has over her life, everyone benefits
from the security that comes with a strong army. Similarly, in Chapter 4
I accepted the point that some constitutional rights may derive some of
their importance from their contribution to the general interest, and
I cited as an example the ECtHR’s view that freedom of expression
contributed to a democratic society’s ‘progress’, with progress being in
the general interest. But the reason that progress is in the general interest
is that it serves autonomy: we value precisely that kind of progress which
enables people to take control of their lives (even) better.
Public interest questions are often at the core of constitutional rights

problems: think of the problem of whether there is a public interest in
secularism which clashes with a student’s autonomy interest in wearing a
religious symbol in a public university;4 or the problem ofwhether there is a
public interest in the preservation of life which clashes with a pregnant
woman’s autonomy interest in having an abortion or a terminally ill
person’s autonomy interest in a dignified death.5 The first step to the
resolution of cases involving ‘public’ interests is to determine towhat extent
the respective ‘public’ interests are really personal autonomy interests.

Nagel, The Myth of Ownership (Oxford University Press, 2002), 8. But the point which is important here is
that a particular resource will, after the redistribution has taken place, be controlled by either the rich
person or the poor person, and it is this interest in controlling this particular resource which is the source
of the conflict: both the rich and the poor person have an autonomy-related interest in it; only one of
them will get it; thus there is a conflict.
3 Hatton v. United Kingdom (2003) 37 EHRR 28.
4 Şahin v. Turkey (2007) 44 EHRR 5, para. 114.
5 Cf. Cruzan v. Director, Missouri Department of Health (1990) 110 S.Ct. 2841, 2853, recognizing an
‘unqualified interest in the preservation of human life’.
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iii. balancing
1. Four concepts of balancing

The global model of constitutional rights recommends that in the case of
a conflict between a right and another right or a public interest, balancing
is the appropriate method to determine which right or interest takes
priority. But what does that mean? Balancing is a concept often used not
only in constitutional rights law and moral philosophy but also in
everyday language, and this popularity already indicates that it is a
particularly useful concept. This section will show that part of what
makes it useful is its flexibility: balancing can mean very different things.
The following four kinds or concepts of balancing are reconstructions of
different ways in which the term can meaningfully be used. They point
not to completely separate meanings; rather, each concept includes the
previous one(s) but is broader; thus the four kinds of balancing can be
imagined as four concentric circles.
The first and narrowest concept simply puts the two (or more)

competing autonomy interests on an imaginary set of scales; and their
respective weight is determined, in accordance with the approach
developed in Chapter 3, with reference to their importance from the
perspective of the self-conceptions of the agents. One might call this kind
of balancing a ‘utilitarianism of autonomy interests’ (parallel to Nozick’s
‘utilitarianism of rights’6) or ‘autonomy maximization’: the controlling
factor is the weight of the respective autonomy interests, which is
determined with reference to the perspective of the agent whose auton-
omy is at stake; and preference is given to the weightier autonomy
interest. I shall refer to this kind of balancing as autonomy maximization.

The second kind of balancing is slightly broader. It still works with the
image of scales, but it does not necessarily determine the weight of the
respective autonomy interests exclusively with regard to their importance
for the self-conceptions of the agents; rather, it acknowledges that there
may bemoral reasons which require the adjustment of the weight ascribed
to an autonomy interest. I shall call this kind of balancing interest balancing.
I cannot provide a complete typology of all possible kinds of reason which
make such adjustments necessary, but I will give three examples. The first
is where a person’s prior behaviour makes him wholly or partly responsible
for the situation in which he finds himself. Take the case of Joe and Jill,
who allowed the tabloids exclusive and comprehensive coverage of their

6 Nozick, Anarchy, State, and Utopia (Basil Blackwell, 1974), 28.
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marriage, which is in line with their self-conceptions as people who like to
share good news with the world but keep bad news private. A year later
they divorce, again under great media interest, and Joe is upset by the
media coverage of this. Joe’s autonomy interest in keeping the divorce
private is relatively weighty because it is an important part of his self-
conception to keep bad news private. But it would be plausible to argue
that the weight one should attach to this interest should not be exclusively
determined by the importance of this aspect of his privacy for his self-
conception; rather there should be another relevant factor: the weight of
Joe’s interest in privacy is reduced (though not necessarily to zero) because
of his previous choice to expose and thus direct public attention to his
marriage.
The second example—competition harm—is taken from Ronald Dwor-

kin who explains it in the following way:

We live our lives mostly like swimmers in separate demarcated lanes. One
swimmer gets the blue ribbon or the job or the lover or the house on the
hill that another wants . . . [E]ach person may concentrate on swimming
his own race without concern for the fact that if he wins, another person
must therefore lose. That inevitable kind of harm to others is, as the old
Roman lawyers put it, damnum sine injuria. It is part of our personal
responsibility – it is what makes our separate responsibilities personal –
that we accept the inevitability and permissibility of competition harm.7

Thus, if you open a shop next to mine and as a consequence I lose many
customers, then this greatly affects my control over my life: I can no longer
make profit in the same way as before. Now I might argue that this poses a
conflict of autonomy interests: your interest in earning a living versus
mine; that this conflict should be resolved by balancing the competing
interests; and that therefore we should ask which of us needs his shopmore
urgently. But that would obviously be wrong; and Dworkin’s idea of
competition harm explains why we should adjust the weight of my
autonomy interest to ‘zero’: it is part of my personal responsibility to
accept competition and any harm to my autonomy flowing from it.
I will just briefly mention the third example—ethical disapproval—but

will postpone its full discussion until the next chapter. Sometimes people
have autonomy interests which come into existence only because of
their ethical disapproval of another person’s lifestyle. The classic case is
that a homophobic person might feel uncomfortable about having to

7 Dworkin, Justice for Hedgehogs (Harvard University Press, 2011), 287–8 (emphasis in the original).
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work with gays or lesbians (for example as part of his employment). As
I will argue in the next chapter, while the homophobic person’s auton-
omy interest in not having to deal with homosexuals may be genuine—
he may suffer genuine discomfort if he must work with them—it ought
not to be accorded any weight under an interest balancing approach: in a
community committed to personal freedom, the harm to one’s auton-
omy which rests merely on disapproval of another person’s lifestyle
cannot be a morally relevant consideration to be balanced against the
other person’s autonomy interests.
My third understanding of balancing—formal balancing—no longer

works with the image of scales; thus the balancing metaphor is some-
what misleading. But it is still about balancing in the sense that none of
the two (or more) competing interests takes unconditional priority; thus,
there is a trade-off between the two interests and it is plausible to say that
the right way to resolve the conflict is ‘to strike a balance’. But in
contrast to interest balancing, under formal balancing the conflict
between the two autonomy interests is resolved by recourse to a
moral argument which may be wholly or partly insensitive to the weights
of the two interests at stake. For example, let us stipulate that, as some
argue, torture would be permissible in the ‘ticking bomb case’ if the
police could thereby save at least, say, one thousand lives. This would be
a case in which, while autonomy maximization and interest balancing
(the first two forms of balancing) would not be adequate, formal balan-
cing would apply: even if torturing one person for the sake of ten others
is impermissible, when we increase the number of lives to be saved,
eventually the balance will tilt in favour of allowing torture and saving
the many lives; in this sense there is a trade-off between the terrorist’s
interest in not being tortured and the possible victims’ rights to life, and
it is plausible to say that there is a balance to be struck between the two.8

The fourth kind of balancing—balancing as reasoning—regards balan-
cing simply as a matter of assessing the relative strength of reasons. We

8 The difference between interest balancing and formal balancing is that under an interest balancing
approach, all that counts is the agent’s interest in a particular aspect of his autonomy (X), whereas under
formal balancing what matters is not only X but also the means used to achieve the protection of X. In the
example, it is a relevant consideration that the means to protect the lives of the innocent people is
torture. This cannot be captured by interest balancing: the interest of the innocent people in their lives
is independent of whether or not torture must be used to protect them; but of course the fact that
torture must be used to save them is relevant for the question of whether it is permissible to protect their
lives. Thus, interest balancing cannot capture the moral complexity and formal balancing, which allows
for the inclusion of the additional argument regarding the means used to protect the interests at stake, is
required.
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sometimes say that we need to ‘balance’ all the morally relevant consid-
erations, and what we mean by that is that we have to develop a moral
argument. Thus, balancing as reasoning applies in all cases of conflicts: it
is always correct to say that a conflict of autonomy interests has to be
resolved in line with a sound moral argument. Even in the case of an
absolute prohibition of torture we could still say that we have to
‘balance’ the reasons for and against torture and conclude that it is
impermissible. Balancing then is a synonym for practical reasoning.

2. Implications for balancing in constitutional rights law

Can the above four concepts of balancing be of assistance in determining
the proper meaning of balancing in constitutional rights law? A prelimin-
ary point to note is that the choice is not between any of the concepts in
isolation, such as between concept 1 (autonomy maximization) and
concept 3 (formal balancing). Rather we have to keep in mind that the
four concepts relate to each other in the fashion of four concentric
circles: each one includes the previous ones. Thus, balancing as
reasoning is always appropriate: it simply directs us to moral argument
in order to resolve the conflict. In those relatively few cases where one
interest takes unconditional priority (such as arguably in the case of a
conflict between freedom from torture and security), balancing as
reasoning is indeed the only applicable kind of balancing. In all other
cases, formal balancing applies as well: the correct moral argument
requires a trade-off between the two values. In those cases of formal
balancing where the trade-off operates such that all that matters is the
importance of the respective interests, interest balancing, too, is appro-
priate. Thus, in those cases the appropriate balancing is at the same time
balancing as reasoning, which takes the form of formal balancing, which
is to be conducted as interest balancing. Finally, where, additionally, the
importance of the respective interests is precisely the importance of
those interests from the perspectives of the self-conceptions of the
agents, autonomy maximization applies together with balancing as
reasoning, formal balancing and interest balancing.
It follows that the correct starting point into an investigation of what

kind of balancing is appropriate in constitutional rights law must be
balancing as reasoning; in other words: the idea of balancing does not
without further argument give us guidance other than that a moral
argument about the correct balance between the competing values
has to be made. There is no ‘default’ in favour of, say, balancing as
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autonomy maximization or interest balancing. If in a given case one or
more of the other kinds of balancing is appropriate, then this is itself a
conclusion of a moral argument: for example, the moral argument might
lead to the (intermediate) conclusion that the two autonomy interests
ought to be placed on the scales under an interest balancing approach.

3. The simpleton and his critic

The above discussion allows us to see both the appeal and the danger of
recurring to the language of balancing. Its appeal is that one never makes
a mistake when saying that in order to resolve a conflict of interests, one
needs to engage in balancing: as shown above, balancing as reasoning is
always appropriate. Its danger, however, is to make the mistake of
equating balancing with autonomy maximization or one of the other,
narrower kinds of balancing and to argue that balancing necessarily
refers to a simple utilitarian or mechanical exercise of quantification.
This mistaken approach could be taken in two directions. First, a simple-
minded defender of constitutional rights law under the global model
could try to rely on it to show the appeal of constitutional rights law by
pointing to the fact that it is very easy to apply: all that has to be done is
to perform a simple utilitarian or mechanical balancing act! Second, a
critic could respond to the simpleton and use the mistaken equation of
balancing with simple aggregation or mechanical quantification to make
his case for the worthlessness of the doctrine of balancing: his point
would be that since it is obvious that reasoning with rights must be
much more complex than that, balancing does not do justice to the
moral complexities involved in reasoning with rights.
But the truth is that both the simple-minded fan of the global model

and his critic are wrong. The former is wrong because he uncritically
subscribes to the simplistic approach to balancing where the only viable
approach will be much more complex; and the latter is wrong because
he attacks a straw man, namely an unattractive and over-simplistic
account of balancing. The correct approach is to acknowledge that at
the most general level, balancing simply points to the need to resolve a
conflict of autonomy interests in line with moral principles. We must
abandon the idea that balancing could offer a ‘shortcut’ to moral truth
and engage in the difficult work of developing a set of moral principles
which can provide guidance in the resolution of such conflicts. This is
the task of the next section.
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iv. resolving conflicts of autonomy interests

The upshot of the previous sections is that the idea of balancing does not
offer us further guidance as to the proper resolution of conflicts of auton-
omy interests except in that it directs us to develop amoral argument about
the correct ‘balance’ between the two values at stake. It follows that we
have to take a step back and start afresh, focussing on the conclusions
drawn earlier, namely that the point and purpose of policies is to specify the
spheres of autonomy of equal citizens, and that at the heart of this
specification lies the problem of conflicts of autonomy interests.
The proposition that policies are about the specification of the spheres

of autonomy of equal citizens must be fleshed out further for our
purposes. Can we give an account of what policies are trying to achieve?
What are the problems they are trying to tackle? I wish to propose the
following model which identifies three goals that policies can legitim-
ately pursue in order to set up a system which specifies the citizens’
spheres of autonomy adequately. My claim is not that those three goals
are the only goals pursued by policies, but that, taken together, they form
a large part of the set of legitimate goals. Each goal is a response to a
problem which arises from the citizens’ entitlement to have their spheres
of autonomy specified in line with their status as equals. The first kind of
policy, which is the most important one in constitutional rights law from
a practical point of view, is about regulation of harmful behaviour. Gener-
ally speaking, it regulates situations where one person wants to engage,
or is suspected of planning to engage, in some kind of behaviour which
affects, or whose permissibility has an impact on, another person’s
autonomy. Core examples include prohibitions of murder and theft; a
legal system which allowed those activities would fail to adequately
protect the autonomy of those affected by the harmful acts of others.
Examples closer to the practice of constitutional rights law are the
regulation of clashes between freedom of the press and privacy rights;
or the permissibility of killing or imposing other harm on the autonomy
of someone suspected of posing a threat to others. The second kind of
policy is redistributive: it redistributes resources in line with a plausible
conception of equality. The problem that it addresses is that without
some measure of redistribution there will exist inequalities between the
citizens which may not be compatible with their status as equals. For
example, if some people in the community are very rich and others do
not even have access to the most basic goods to enable them to live an
autonomous life, then without a policy addressing this inequality the
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spheres of autonomy of the poor will not have been specified in line with
their status as equals. The third kind of policy is about providing public
goods and services. This kind of policy is a response to the insight that the
state can often greatly enhance people’s autonomy by providing certain
goods which are funded by all and available to all, such as infrastructure
or arguably health services.
Each of these three kinds of policies—regulating harmful behaviour,

redistributive, and providing public goods and services—resolves a con-
flict of interests; and thus some kind of balancing is appropriate. By
developing a moral argument about the proper structure of the reso-
lution of those conflicts, the following sections will also clarify what kind
of balancing is appropriate in what scenario. The conclusion will be that
in most cases, formal balancing but not interest balancing is required: a
moral argument has to be made which is more complex than simply
putting the respective interests on the scales, adjusting the weights and
comparing them. However, in some cases interest balancing and occa-
sionally even autonomy maximization will be appropriate. Thus, the
following sections will illuminate the idea of balancing in constitutional
rights law in an indirect way: not by starting with an exploration of the
meaning of balancing, conducted independently of the moral argument
about the specification of the spheres of autonomy of equal citizens, but
rather by going back and forth between the four concepts of balancing
and the moral argument, constantly asking which kind of balancing is
appropriate in the respective situation in order to resolve the conflict in a
morally sound way.

1. Regulating harmful behaviour

This section deals with the regulation by the state of the position of one
person (or group of persons) vis-à-vis another. Core examples of such
regulation are the prohibition of certain forms of harmful or dangerous
behaviour, often but not necessarily under threat of punishment, such as
the prohibitions of murder or theft, or the regulation of driving at
excessive speed and other dangerous activities. Most problems in consti-
tutional rights law, at least with regard to civil and political rights, are
about the proper regulation of harmful behaviour.9 Can a woman

9 By behaviour I mean both acts and omissions. Most problems in the practice of constitutional
rights law are about acts; the relevance of omissions is largely limited to the issue of conscientious
objection, discussed below.
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choose abortion at the cost (if it is a cost) of the life of the fetus? Can a
person demand assistance with her plan to commit suicide when the
permissibility of assisted suicide might lead to other persons being killed
by their relatives or bullied into committing suicide? Can a person
engage in racist speech if this is harmful to the targeted minority? Can
a demonstration be prohibited if there is the risk that a counter-demon-
stration would lead to violence? Can the state allow night flights if they
affect the ability of the residents living near the airport to sleep at night?
All the questions above point to conflicts of autonomy interests; and

unsurprisingly, the answer that constitutional law would give to the
resolution of these conflicts is to ‘balance’ the competing interests. We
already know from the previous sections that this answer is technically
correct because it is certainly true to say that the respective conflicts of
interests must be resolved in line with a sound moral argument; thus,
balancing as reasoning will apply. But it is a possibility worth exploring—
indeed it is quite plausible to assume—that at least in some cases of
conflict one or more of the other forms of balancing will apply as well.
My argument in this section will be that while interest balancing is
sometimes appropriate, in most cases we are presented with the neces-
sity of formal balancing but not interest balancing. This means that while
none of the two interests takes unconditional priority, the moral argu-
ment as to which interest takes priority in a concrete example will not
normally lead to the conclusion that all that matters is the importance of
the two interests at stake. This section will argue that the key to
resolving conflicts concerning the regulation of harmful behaviour lies
not in the weights of the respective interests at stake but in the specific
relationship which the activity in question creates between the agent and
other persons.

a) Regulating behaviour which harms others in a way which uses them as a means

for the agent’s projects

The general principle
The first of several kinds of relationship between the agent and those
harmed is where the latter are used as a means for the purposes of the
agent. The Transplant Case, widely discussed in moral theory in debates
about consequentialism versus deontology, serves to illustrate the point.
Five people need organs to survive; and the only way to save them is to
kill one healthy person and use his organs to save the five. Should this
be permissible? The case illustrates the danger of unreflective use of the
language of ‘balancing’: there is a conflict between the interests of five
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people in their lives and the interest of one person in his life; and in
constitutional rights terminology, to resolve this conflict we need to
‘balance’ the interests at stake. Interest balancing would indicate that the
right answer is to kill the one to save the five: five lives must outweigh one
life! Yet our intuitions rebel against this conclusion. Now, one might say
that the reason why we are so opposed to the idea of killing lies in slippery
slope arguments of various kinds (allowing the killings undermines
people’s trust in doctors; it is a rule that could be abused; etc.); or that
interest balancing must include, for example, the long-term side effects of
permitting the killing in this case; and that this might justify the conclusion
of prohibiting the killing of the one. But we can immunize the example
against these objections by stipulating that nobody would ever find out.
Even now, it seems that it must be impermissible to kill the one in order to
save the five, and this shows that the real problem lies deeper.
In fact, the example shows the intellectual poverty of interest balan-

cing: this method simply has no potential to grasp and resolve the
morally problematic aspect of the Transplant Case. What is it that
makes it wrong to kill the one, and is there a general conclusion to be
drawn? In the philosophical literature several principles have been pro-
posed to deal with this and similar cases. The most famous but slightly
dated one is the doctrine of double effect according to which there is a
relevant distinction between harm that is intended and harm that is
merely foreseen. In the Transplant Case, the harm to the victim is
intended since removing his organs and thus harming him is a necessary
step on the way to saving the five. Other authors rely on the impermissi-
bility of using people as a means, which is determined as an objective
matter independently of (subjective) states of minds (such as whether or
not the agent had a particular intention). What using people as a means
involves has been nicely explained by Alec Walen in his distinction
between enablers and disablers.10 To explain his point, it is helpful to
look at the famous Trolley Problem:11 suppose a trolley is heading towards
a group of five people. It is going to kill them unless it is redirected to a
second track where it will kill one person instead. Is it morally permis-
sible or required to redirect the trolley? Compare this case to the Fat Man
Case: again, a trolley is heading towards the five, but this time the only

10 Walen, ‘Doing, Allowing, and Disabling: Some Principles Governing Deontological Restrictions’,
(1995) 80 Philosophical Studies 183.
11 Kamm, Morality, Mortality. Volume II: Rights, Duties, and Status (Oxford University Press, 1996), ch. 6;
Thomson, ‘The Trolley Problem’, (1985) 94 Yale Law Journal 1395.
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way to stop it is to take a fat man and throw him onto the tracks. The
trolley will crash into the man and come to a halt; the fat man will die
but the five will remain uninjured. In both cases one has the option of
preventing five from being killed by killing one; yet most people would
be prepared to redirect the trolley in the first case but not to throw the
fat man onto the tracks in the second case. Walen’s distinction can be
explained with regard to these two cases. In the first scenario, it would
doubtless be permissible (or required) to redirect the trolley if there were
no person on the other track. The claim of the one person on that track is
therefore that his being on the track should disable the otherwise permis-
sible rescue action. By way of contrast, in the Fat Man Case, the fat man is
instrumental to the success of the rescue action. He is being used as a
means to stop the trolley and thus enable the rescue action.12 One could
also say: in the original Trolley Case, the one on the second track is the
problem; whereas in the Fat Man Case, the fat man is the solution.13

I am not yet concerned with what should happen in the case of
disablers; but there seems to be a consensus that killing enablers—using
people’s lives (without their consent) as the solution to a problem—is
wrong (except possibly in extreme cases). But there is no reason to limit
the appeal of this principle to cases of killing. Rather, the general point
is that it must normally be impermissible to harm another person in a
way which uses his personal resources14—his life, body parts, property,
liberty—in the pursuit of one’s projects (without the other’s consent).
This conclusion must be qualified in two ways. The first concerns

accommodation; but I will postpone the discussion of this concept until
the next section because it is more relevant with regard to the cases
discussed there. The second qualification concerns cases of an extreme
disparity between benefit and sacrifice. Mattias Kumm, who has subscribed
to Walen’s distinction between enablers and disablers and introduced it
to constitutional rights theory,15 gives as an example a law that requires
a passer-by to suffer minor inconveniences to aid another person in
serious distress.16 Requiring a passer-by to make a phone call to request

12 Walen, ‘Doing, Allowing, and Disabling: Some Principles Governing Deontological Restrictions’,
(1995) 80 Philosophical Studies 183, 195–9.
13 I am grateful to my colleague Jo Braithwaite for proposing this elegant formulation.
14 For my usage of this term see Chapter 2, section II.
15 Kumm, ‘Political Liberalism and the Structure of Rights: On the Place and Limits of the
Proportionality Requirement’, in Pavlakos (ed.), Law, Rights and Discourse: The Legal Philosophy of Robert
Alexy (Hart Publishing, 2007), 131, 154.
16 Ibid., 163.
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an ambulance in order to save a person who has just suffered a heart
attack seems permissible in spite of the fact that this also uses the passer-
by as a means. But this does not show that using people as a means is
generally permissible: in terms of the interests at stake, it is clear that
having to make a phone call is only a minor interference with a person’s
autonomy, whereas the importance of the autonomy interest of the
other person is great (life is at stake). It would probably not be permis-
sible to require a person to invest days of work to rescue a complete
stranger in spite of the fact that on an interest balancing approach, days
of work still count for much less than a life. And it would surely be
impermissible to require a person to sacrifice an arm or a leg to save a
complete stranger, again, in spite of the fact that an arm is less important
than a life. So what justifies the legal duty to call an ambulance in an
emergency is that while this uses the coerced person as a means, there is
an extreme disparity between sacrifice and goal. If this is correct, then,
given that there is no unconditional ban on such behaviour, formal
balancing (but not interest balancing) applies to the case of using people
as a means. The conclusion of the above argument is the following
general principle: with the exception of extreme cases and possibly of cases
requiring accommodation, the state is justified in denying, and indeed is
required to deny, one person the pursuit of his project if this would involve
harming others (without their consent) in a way which uses them as a means.

Application to constitutional rights law
Does the principle formulated above help to illuminate aspects of consti-
tutional rights law? It is certainly relevant in the sense that it has such a
strong intuitive grasp on us that most cases are entirely uncontroversial
and for this reason alone do not come up in the case law. Take again the
example of the Transplant Case. If interest balancing were correct, then
forcing people to make organ donations, in fact killing them to use all
their organs, would not only be permissible; it would even be required,
in light of the fact that the good done outweighs the harm so clearly: the
state would violate its positive obligation towards people in need of
organs if it did not kill healthy people in order to use their organs to save
a greater number. But the fact that we do not seriously consider such
policies shows that we are already committed to rejecting an interest
balancing approach and accepting the prohibition of harming others in a
way which uses them as a means.
The clearest example of a constitutional right which can be explained

by the prohibition of using others as a means is the prohibition of
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slavery.17 A slaveholder uses the liberty of his slaves as a means to his
own ends, and it is exactly this specific relationship which makes slavery
impermissible. Its prohibition would be required even if it could be
demonstrated that on the whole, a society which endorses slavery
would be better off than one without slavery (for example, because it
might turn out that slavery is very efficient and leads to economic
advantages which outweigh, on an interest balancing approach, the
harm to the autonomy of the slaves). While theoretically the prohibition
of using others as a means is not absolute but can be overcome in
extreme cases, it is implausible to assume that such an extreme case
could ever occur in the case of slavery because, first, unlike in the
example regarding the duty to call an ambulance, the harm imposed
on the autonomy of a slave is so enormous, and, second, the institution
of slavery is by its nature not something that can plausibly be set up for a
short time in order to address an emergency but, where it exists, is
usually a long-term structural feature of the way in which a given society
is organized. It follows that the prohibition of slavery, which is absolute
as a matter of law, is also absolute as a matter of morality. While in a
technical sense, it is possible to speak of the need to strike a balance
between the interests of the would-be slaves and those of the would-be
slaveholders, and therefore ‘balancing as reasoning’ applies, formal bal-
ancing is not applicable because for all practical purposes one of the two
interests takes unconditional priority.
There exist less extreme cases involving the claim of one party to be

entitled, as a matter of right, to harm the other party in a way which uses
it as a means. The first von Hannover case is one such example.18 Princess
Caroline of Monaco had been followed by paparazzi for a long time,
who had taken pictures of her and sold them to tabloids and gossip
magazines which then published them. The European Court decided
that Germany had violated its positive obligation under Article 8 of the
Convention (the right to private life) by not protecting Caroline from
such activities. To arrive at this result, the Court ‘balanced’ the right to
freedom of the press against Caroline’s right to private life, concluding
that as long as the publications did not contribute to a discussion of
general interest, the right to private life took priority.
Under an interest balancing approach it is not clear that this is the right

outcome. After all, on the one side of the scales, there is Caroline’s interest

17 See, for example, Art. 4(1) ECHR.
18 von Hannover v. Germany (2005) 40 EHRR 1.
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in privacy; but on the other side, there are the interests of thousands of
people who derive pleasure from reading gossip about celebrities illus-
trated by unauthorized pictures. But interest balancing is not appropriate in
this case because it involves the journalists harming Caroline and using her
as ameans to their ends. The interest protected under Article 8ECHR is the
right to control one’s public image, which is an aspect of a person’s identity
(the social identity, namely the way inwhich a person sees himself through
the eyes of others).19 This right is obviously not absolute and it may be
necessary to qualify it for information which the public has a right to
receive, in particular for reasons related to democracy and the marketplace
of ideas. If one concludes, as the European Court did tomymind correctly,
that these qualifications do not apply in Caroline’s case (because the
reported facts were not capable of contributing to a debate of general
interest),20 then what the paparazzi did was simply to take away from
Caroline something she was entitled to control—aspects of her social
identity—and sell it for profit. This is no different in principle from taking
another person’s property or body parts in order to sell them for profit. It
involves harming and usingwhat rightfully belongs to the other as ameans
for one’s own ends, and this is normally impermissible. It would be wrong
to try to resolve the conflict of interests by engaging in an exercise of
interest balancing between Caroline’s, the journalists’ and the readers’
interests (and as mentioned, it is not at all clear what the outcome of that
balancing process would be). Rather, the correct way of balancing is formal
balancing: while there is no absolute prohibition on using others as a
means—if for some reason one could save lives by publishing a private
picture of Caroline’s, then the outcome might be different—such behav-
iour can only be justified in extreme circumstances.
Another case to be considered here is the Aviation Security Act case which

concerns a German law which gave permission to the Minister of Defence
to order the shooting down of a hijacked plane in a 9/11 scenario.21 The
German Federal Constitutional Court argued that this violated the right to

19 Möller, Paternalismus und Persönlichkeitsrecht (Duncker & Humblot, 2005), 84–8.
20 In a second von Hannover case, decided by the Grand Chamber, von Hannover lost because it was held
that the reporting of her being on holiday while her father, Prince Rainier of Monaco, was seriously
ill, could reasonably have been held by the German courts to contribute to a debate of general interest;
see von Hannover v. Germany (no. 2), Application nos. 40660/08 and 60641/08.
21 BVerfGE 115, 118 (Aviation Security Act). For a discussion of the case, see my ‘On Treating Persons as
Ends: The German Aviation Security Act, Human Dignity, and the Federal Constitutional Court’,
(2006) Public Law 457. For a further analysis of the moral problems, see my ‘The Right to Life Between
Absolute and Proportional Protection’, in Bronitt, Gani and Hufnagel (eds.), Shooting to Kill: Socio-Legal
Perspectives on the Use of Lethal Force (Hart Publishing, 2012).
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life in conjunction with the human dignity of the innocent passengers
aboard the plane. Balancing the lives of the innocent passengers against
the lives of those who would die were the terrorist plot to succeed was
impermissible because it would, according to the Court, amount to using
the passengers as a means to the rescue action, and this was absolutely
prohibited. So here we have the rare casewhere a court explicitly resorts to
the idea of the prohibition of using others as a means and declares a law
unconstitutional on this ground. Had the Court been correct in its assump-
tion that shooting down the plane would use the innocent passengers
aboard as a means, it would indeed, according to the argument developed
above, have followed that interest balancing (in this case counting and
comparing numbers of lives to be saved) would have been impermissible.
The problem is that, in fact, shooting down the plane would not involve
using the innocent passengers as a means because those passengers are
disablers: their presence would not enable the rescue action in the way in
which the presence of the fat man enables the rescue action in the Fat Man
Case.22 In other words, the passengers would be the problem for, not the
solution to, the rescue action.While this part of the reasoning of the Court
is mistaken, it does not follow without further argument that the outcome
of the case is also wrong; interest balancing might be misguided in the case
of disablers as well (I will say more about this below). But we couldmodify
the case and say that the terrorists threatened to direct the plane into a
building containing many innocent people unless one specific innocent
person on the ground (say, the hijacker’s ex-girlfriend) was killed by the
state. Such a killing would have involved using the ex-girlfriend as an
enabler (or as the solution to the problem), and that would have been
impermissible.

b) Regulating behaviour which harms others (without using them as a means)

The harm principle
One of the reasons why the doctrine of double effect has lost favour more
recently is that it cannot capture some of the cases which involve the
imposition of harm on some which is not intended but merely foreseen,
but which still seems impermissible. Philippa Foot came up with the
following example: suppose you could perform an operation to save five
lives, but the gas used for the operation would seep into a neighbouring

22 Möller, ‘The Right to Life Between Absolute and Proportional Protection’, in Bronitt, Gani and
Hufnagel (eds.), Shooting to Kill: Socio-Legal Perspectives on the Use of Lethal Force (Hart Publishing, 2012).
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room where it would kill one (Operation Case). It seems impermissible to
perform the operation in spite of the fact that the one is not being used as a
means and his death is not intended either.23 Another case which illustrates
the point is the Car Case: a person is rushing to the hospital to save five
people, foreseeing that he will run over and kill one person on the road.24

Again, this seems impermissible in spite of the fact that the one person on
the road is not being used as a means (he is a disabler).
I will argue below that for most practical purposes of constitutional

rights law, it is correct to say that the state is normally justified in
stopping a person from imposing harm on others in the pursuit of his
projects. But before making that argument, I must add a disclaimer:
moral philosophers have come up with various cases in which it does
indeed seem permissible to impose such harm. However, those cases are
of what one could call a more ‘academic’ nature for which there will be
few real life examples (however, there are some; see the discussion of the
Aviation Security Act case further below). One such case is the original
Trolley Case, discussed above, where it seems permissible to redirect the
trolley from the five to the one. For most practical purposes, however, it
is true to say that it is impermissible to impose harm on some in order to
save the many. The parallel I want to draw for conflicts of interests and
constitutional rights law is that the state is normally justified in prohibiting
an agent’s activity which, while not using another person as a means, imposes
harm or risk of harm on others, even if the gain that the agent can derive for his
autonomy outweighs the harm to the autonomy of the others. In other words,
interest balancing will be inadequate for scenarios where the imposition
of harm on others (while not using them as a means) is at stake. For lack
of a better name, and in spite of the philosophical baggage that comes
with it, I shall call this principle the harm principle.
The harm principle has intuitive appeal. It reflects the widely held

view that when we go about our business, we normally have to do so
without harming others. Taken together with the prohibition of
harming others in a way which uses them as a means (which is a subset
of harming others: harming them in a particular way), it thus expresses an
important limit of a person’s entitlement to pursue her projects.

23 Cited according to Kamm, Morality, Mortality. Volume II: Rights, Duties, and Status (Oxford University
Press, 1996), 151.
24 Foot, Moral Dilemmas (Oxford University Press, 2002), 81. The formulation used here derives from
Kamm, Intricate Ethics: Rights, Responsibilities, and Permissible Harm (Oxford University Press, 2007), 22.
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To be sure, the cases discussed in philosophy are different from my
harm principle in several ways, and these differences require at least
three modifications. First, they are about agents saving others, not saving
their own lives. But we can easily modify the examples of the Car Case
and the Operation Case to accommodate this. It would surely be imper-
missible for an agent to drive to the hospital to save his own life if this
involved driving over another person who would as a consequence lose
a leg; and it would be equally impermissible for an agent to perform a
life-saving operation on himself if this involved using a gas that would
seep under the door and seriously injure another person. We may
consider, following certain developments in criminal law, to hold such
actors to be excused under certain circumstances, but we would not
regard their behaviour as justified, i.e. the morally right thing to do.
The secondway in which the philosophical cases are different and more

limited than the harm principle is that I intend the harm principle to apply
to all kinds of harming others, not only killings. There is no principled
reason—pertaining specifically to the importance of life or the evil of
killing—to restrict the appeal of the harm principle to instances of killing.
However, for cases other than killings the harm principle as stated above
must be qualified in two ways. First, just as in the case of using others as a
means, it has to be qualified for cases of extreme disparity between harm
and benefit. Suppose that a person is being rushed to hospital, but to save
him in time the driver has to drive over an expensive vase which will be
smashed. It seems clear that driving over the vase is permissible; but
parallel to the case involving the phone call to save an injured person, this
is not the case because the interest in saving the injured person outweighs
the interest of the vase owner in his property. If interest balancing were
the appropriate standard, then it would even be permissible to drive over
another person’s legs, necessitating amputation, in order to save an
injured person, and that seems impermissible. Rather, the point is that
there is a great disparity in importance between the two interests at stake.
So just as in the case of using others as a means, formal balancing but not
interest balancing applies: there is no unconditional prohibition; rather, a
moral argument has to be made which allows trade-offs without, how-
ever, endorsing interest balancing.
Second, in cases where values other than lives are at stake, the harm

principle must be qualified for reasons of accommodation. Accommoda-
tion is a concept which is often used in constitutional rights law, in
particular, but not only, with regard to religious exemptions. It can be
defined as a social practice in which agents absorb some of the costs of
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others’ behaviour.25 This definition brings to the fore the key problem
with accommodation, namely that it requires others to pay (part of ) the
price of the agent’s pursuit of her projects. This seems unjust, and
the harm principle as formulated so far protects people against this
injustice by prohibiting activities which harm others and thus impose a
cost on them. Nevertheless practices of accommodation are widespread
and widely accepted. The concept is maybe most widely employed in
the context of religiously motivated activities, such as drug use for
religious purposes or the religious duty to wear special clothing. How-
ever, it is often used in other areas as well, for example with regard to
rules accommodating parents caring for their children or children caring
for their parents (by giving them leave, the cost of which is carried either
by co-workers or the employer); or issues relating to health care such as
the accommodation by the health care system of smokers or drinkers
(instead of holding them responsible for their harmful habits, they
receive treatment which is ultimately paid for by everyone who contrib-
utes to health care costs).26

While most people support some accommodation at least in some
cases, as far as I can see, its theoretical justification seems to be unclear. It
seems likely that there are several and partly overlapping justifications.
One very general idea of why accommodation is sometimes justified lies
in the idea of social cooperation. Seana Shiffrin explains this, highly
convincingly to my mind, in the following way. Once we move towards
a system of social cooperation, many choices which were purely self-
regarding before (such as heavy drinking, or following certain religious
practices regarded as eccentric by the majority) suddenly become other-
regarding because of the intertwined nature of our lives in conditions of
close social cooperation. Accommodation can then be seen as a response
to this which helps to adequately preserve our autonomy.27 Another
idea is to regard some accommodation as a response to the needs of
minorities: when the majority organizes the social practices of a com-
munity around their own ideas of the good life (for example, a Christian
majority will make Sunday the day of rest), accommodation becomes
necessary to serve adequately the needs of those in the minority in order

25 Shiffrin, ‘Egalitarianism, Choice-Sensitivity, and Accommodation’, in Wallace, Pettit, Scheffler, and
Smith (eds.), Reason and Value (Clarendon Press, 2004), 270, 275. Shiffrin adds: ‘ . . . even if this behaviour is
voluntary and the cost-absorption is not necessary in order to achieve luck-insensitivity’.
26 Ibid., 276–84.
27 Ibid., 285.
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to prevent a situation where for them leading their lives according to
their ideals becomes disproportionately difficult. Furthermore, some-
times accommodation may be seen to serve public goods; for example
accommodating certain needs of parents may be justified because chil-
dren are ‘public goods’ in that they are necessary for society’s survival; or
the accommodation of certain religious practices may be beneficial
because religion may have certain positive effects.28 Finally, some regard
accommodation, especially of religious people, as justified because they
question the voluntariness of the religious person’s choice, so that
accommodating the religious becomes similar to accommodating, for
example, disabled people.29

My concern at this stage is not to offer a comprehensive theory of the
circumstances under which and the extent to which accommodation is
permissible or required. Rather, I want to develop the proper structure of an
argument about conflicts of interests in constitutional rights law, and in
particular I want to show that interest balancing is often inadequate. In a
case where one person harms another in the pursuit of his project, the
proper structure is as follows: the ‘default’ position is that the pursuit of the
project is impermissible, irrespective of the relativeweights of the competing
interests. However, this must be qualified by permitting the pursuit of the
project in cases of extreme disparity between the relative weights of the
autonomy interests and in cases where accommodation is required. Thus,
interest balancing is inappropriate; rather, formal balancing applies.
The third and final aspect in which real life policies will depart from

the philosophical discussions is that policies will often respond not to the
threat of a definite harm, but to risks of harm. Contrary to the example
about rushing an injured person to hospital, in real life we often do not
know in advance whether a risky activity such as driving will lead to
some harm. We regulate driving and other dangerous activities because
they create risks; sometimes we know that statistically speaking, the risks
will materialize in a certain percentage of the cases. The principles
developed above again need some modification for risks as opposed to
definite harms. Clearly we hold driving to be permissible in spite of the
fact that it creates risks for others, and the justification for this permissi-
bility must be connected to our intuition that accepting the general
principle of not harming others for the case of risks would stifle autono-
mous activity too much. I cannot develop a comprehensive solution to

28 Ibid., 277–8.
29 Ibid., 280–1.
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the problem of creating risks here, but it seems worth pointing out that
in contrast to the imposition of harms on others, in the case of risks we
are even willing to accept, under certain circumstances, the risk of harm
to life, and we do so even though we know that for statistical reasons,
the risk will materialize in some cases (as in the case of driving).

Application to constitutional rights law
The harm principle helps shed light on the practice of constitutional
rights law. My first example is hate speech. Some hate speech properly
falls into the category of harming others in a way which uses them as a
means, discussed in the previous section. Hate speech uses the victim as
a means if the speaker has made it his project to derive pleasure or
satisfaction or feelings of self-worth from the humiliation of the other. In
that case, hate speech amounts to using the other person for one’s own
purposes much in the same way as using another’s property. I am not
sure whether all hate speech is of this kind, i.e. that the speaker tries to
lift himself up at the cost of the victim. The issue does not matter in the
end because even if the speaker does not use his victim, hate speech
should be impermissible because it imposes harm on the other person.
The speaker pursues his project (of insulting others) by denying the
other’s equal importance; and people have an important autonomy
interest in their recognition as equals, or at least the absence of denial
of their equal importance. He thus enlarges his own proper share at the
cost of others, and this is normally, according to the harm principle,
impermissible. Interest balancing would be inadequate to resolve the
conflict between the autonomy interest of the speaker and the victim.
Note that there is an additional complexity here. Some argue that

special considerations apply to freedom of speech because of its import-
ance for democracy, and that freedom of speech requires that we
tolerate verbal abuse in the interest of democracy, or that at least we
have to tolerate it to a greater extent than we tolerate harmful activities
which are not speech. Such an argument is compatible with the theory
proposed in this book because I accept the general point that special
considerations may apply to those rights which are grounded not only in
personal autonomy but additionally required by democracy.30 However,
I do not believe that it is correct as a matter of substance because there is
a relevant difference between proposing political ideas and attacking the

30 See Chapter 4, section III.
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dignity of persons; and democracy requires only the former but not the
latter. It is true that there is sometimes a grey area (take the slogans ‘Deport
all Muslims!’/‘ . . . foreigners!’/‘ . . . homosexuals!’, which express a political
idea but may also be seen as using this only as a cover for insulting certain
groups), and in such cases the delineation of attacks on ideas and attacks on
personswill be difficult. But this difficulty and the existence of hard cases do
not affect the general point that we should perceive of democracy as
requiring that the people and their representatives discuss the future
direction of the country, not as permitting abuse and insult. Democracy
is therefore fully compatible with normal rules of civilized conversation
and general rules of decent behaviour (including the harm principle). The
same constraints on harming others apply both in the context of rights
which are required by democracy and in the context of rights grounded
purely in personal autonomy.
My second example in this section concerns the famous case of Hatton

v. United Kingdom.31 The UK government had allowed night flights at
Heathrow airport, and residents living in the vicinity of the airport
complained that the flights, especially in the early morning hours,
disturbed their sleep and thus violated their right to private life under
Article 8 ECHR. Given the importance of sleep for a person’s ability to
lead his life, the Court was correct to hold that Article 8 ECHR was
engaged. The crucial question was whether the policy struck a ‘fair
balance’ between the interests of good sleep and the economic well-
being of the country. The Grand Chamber decided eventually that the
interference was justified, paying special regard to the fact that the
residents could sell their houses, which curiously had not lost value
since the introduction of the new policy, and move to other areas with
less noise pollution.
This is yet another case resolved by the respective court by referring

to ‘balancing’, and again, autonomy maximization or interest balancing
cannot have been meant by that: it is obvious that on the basis of those
approaches, the interests of the residents would clearly have lost out,
given that allowing night flights presumably led to considerable eco-
nomic benefits including the creation of new jobs and additional tax
revenue, which could be used for all sorts of beneficial purposes such as
building new hospitals or schools. One can only understand why the case
made it to the Grand Chamber of the ECtHR by acknowledging that the

31 Hatton v. United Kingdom (2003) 37 EHRR 28.
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case involves the beneficiary of a policy (for reasons of simplicity referred
to as Heathrow airport) imposing harm on others (the residents). This is
a situation in which according to the harm principle the interests of the
harmed persons normally prevail: normally we have to arrange our
affairs so that we do not impose harm on others in the pursuit of our
projects. But as has been explained above, this principle is limited by the
principle of accommodation: where many people live together closely,
the imposition of certain nuisances must sometimes be accepted in order
not to stifle autonomous activity too much. So we all have to put up
with a certain measure of noise, smell, ugliness and other pollution
imposed on us by others. It is clear that in economically developed
countries, there will be some important industries which produce a
certain measure of pollution, and such pollution will unavoidably hit
some harder than others. But it would be inappropriate to declare all
such pollution a violation of constitutional rights just because it imposes
a harm on some (that would bring economic development in some areas
to a halt), just as it would be inappropriate to hold all such pollution to
be acceptable as long as it can be justified on autonomy-maximizing
grounds. The truth must lie somewhere in the middle between these
extremes. This explains why the Hatton case was a hard case at all, and
why—especially in light of the fact that the residents could move away
without financial loss—it was probably correctly decided in spite of the
fact that it involved a situation where one actor imposed harm on others.
The third example is about abortion. Let us stipulate that the fetus is

morally a person or of equal status to a person and that the fact that the
fetus needs the support of the pregnant woman for its physical survival is
morally irrelevant.32 Both stipulations are, of course, central to any
comprehensive argument about abortion; it is not my concern here,
however, to resolve the abortion debate, but rather to show the rele-
vance of the harm principle to one of its aspects. On the assumption that
the fetus is a person or enjoys equal status to a person, it seems clear that
there is no interest balancing between the right to life of the fetus
(which, as a person, it enjoys) and the right to self-determination of
the woman. Plainly, we cannot be justified in killing other people in
pursuit of our self-determination: according to the harm principle, we
normally have to conduct our affairs such that we do not impose harm
on others. So if there is a right to abortion, it cannot be defended on the

32 For an argument to the contrary, cf. Thomson, ‘A Defense of Abortion’, (1971) 1 Philosophy & Public

Affairs 47.
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ground that the right to self-determination of the woman is in the
concrete circumstances more important than the right to life of
the fetus. Rather, any such defence must challenge the stipulations
I made in the beginning. It is therefore not surprising that the US
Supreme Court, in holding that there was indeed a right to abortion,
first concluded that constitutionally the fetus was not a person.33 Even
the German Federal Constitutional Court, holding that in principle
abortion must be outlawed, explicitly left open the question of whether
the fetus enjoys the right to life but held that in any event the ‘value’
expressed by that right applies to the fetus.34 Again, this is strategically
plausible because had the Court concluded that the fetus was indeed a
right-holder, it could hardly have left the door for abortion open with
regard to the so-called ‘social indication’ (situations of stress and conflict
within the family of the pregnant woman): clearly just the fact that I am
stressed or in a situation of conflict cannot, under the harm principle,
justify my violating the right to life of another person.
Finally, let me present two cases which seemingly fall under the harm

principle but which on a closer look turn out to be structurally different
in important ways. In the ‘gays in the army’ case of Smith and Grady v.
United Kingdom,35 the UK had administratively discharged soldiers from
its armed forces after it had turned out that they were homosexual. It
justified this by pointing, in particular, to the risk of tensions between
heterosexual and homosexual members of the armed forces, which
would affect morale and unit cohesion and therefore ultimately oper-
ational effectiveness and national security. The ECtHR regarded the
dismissals as interferences with Article 8 ECHR (the right to private
and family life). Applying the proportionality test, it accepted that
some difficulties of the kind envisaged by the British authorities could
arise when homosexual soldiers were allowed to serve; it held, however,
the privacy interest of the affected soldiers to be weightier in the
concrete circumstances than the public interest in national security.

33 Roe v. Wade (1973) 410 U.S. 113, 156–8.
34 BVerfGE 39, 1, 41 (First Abortion Judgment): ‘On the other hand, the question disputed in the present
proceeding as well as in judicial opinions and in scientific literature whether the one about to be born
himself is a bearer of the fundamental right or, on account of a lesser capacity to possess legal and
fundamental rights, is “only” protected in his right to life by the objective norms of the constitution need
not be decided here.’ (Translation by Robert E. Jonas and John D. Gorby in The John Marshall Journal

of Practice and Procedure (Vol. 9, 605): http://groups.csail.mit.edu/mac/users/rauch/nvp/german/
german_abortion_decision2.html).
35 Smith and Grady v. United Kingdom (2000) 29 EHRR 493.
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This is a puzzling result: isn’t it odd that the privacy interests of relatively
few affected soldiers should outweigh a national security interest (read:
lives and physical integrity at stake) of a country of 60 million? Interest
balancing would indicate at the very best a draw (in which case the
policy would have been within the UK’s margin of appreciation), and
more likely a balance in favour of national security. After all, the point
and purpose of armies is to win wars, and the last thing one wants in the
case of a war is the army to work less than optimally because of internal
tensions between different groups of soldiers. Therefore, any erring
should be on the side of national security—or so it seems.
However, interest balancing is not always adequate; the starting point

must be to determine the relationship between the different agents. But
this only seems to lead to a deepening of the puzzle. Under a policy
allowing gays to serve in the army, the group burdened by the policy is
the British people (who will be less secure when homosexuals are
allowed to serve), and the beneficiaries are the homosexual soldiers.
The homosexual soldiers, by serving in the army, contribute to a
situation that makes the British people less secure. This seems to be a
case where the harm principle applies with the consequence that it is
permissible to stop (i.e. dismiss) the homosexual soldiers.
But this conclusion would be premature. The crux of this issue lies

in the relationship between heterosexual soldiers, homosexual soldiers
and the population. The real cause of the problem was not the presence
of the homosexual soldiers, but the behaviour of (some of ) their hetero-
sexual colleagues because the latter did not want to work together with
homosexuals. Thus, the responsibility for the problem lay with (some
of ) the heterosexual soldiers: only because they violated their duties (or
were anticipated to violate their duties if the policy were changed) of
working together smoothly with a group of colleagues they did not like
did the problem for national security arise. So the relationship between
the three groups was that the response to the problem (decline in
national security) was to limit the freedom not of those who by their
misbehaviour were about to cause the harm (some of the heterosexual
soldiers) but that of an entirely innocent group (the homosexual sol-
diers). This must normally be impermissible, and the case was therefore
rightly decided in favour of the homosexual soldiers. The result could
only have been different in the case of a great disparity between the
interests of the affected soldiers and the national security interest. But
since, as the Court observed, other armies in Europe had integrated
homosexuals and the UK itself had integrated women and ethnic
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minorities; and given that no significant problems had been reported,
such a disparity seemed far-fetched.
The other case which warns against a mechanical application of the

harm principle is the Aviation Security Act case. I argued above that
contrary to the view of the German Federal Constitutional Court,
shooting down a hijacked plane which is about to be used as a terrorist
weapon does not use the innocent passengers aboard the plane as a
means. It would however obviously impose a harm—loss of life—on
them, and according to the harm principle this is normally prohibited.
Therefore, it seems that we ought to conclude that the Court arrived at
the right solution, even if by incorrect reasoning. There is, however, an
additional complexity. Consider Frances Kamm’s hypothetical Grenade
Case: a runaway trolley will kill five people unless we explode a grenade
that will kill an innocent bystander as a side effect.36 Kamm argues it
would be impermissible to explode the grenade. There is a remarkable
parallel between the Grenade Case and the Aviation Security Act case.
However, one important difference between them is that in the Aviation
Security Act case, the passengers are part of the weapon, and I wonder
whether the real reason for the permissibility of balancing lives in the
Aviation Security Act case flows from that fact. I cannot resolve the issue
here; rather, I just want to point out that the classifications I offer in this
chapter should not be taken to exhaust the endless variations existing in
the moral universe.

c) Regulating behaviour which is not harmful to others but whose legal
permissibility would lead to harm to others

This scenario is slightly but crucially different from the one discussed in
the previous section. A certain behaviour may be prohibited because of
the risk of abuse in case of it being permitted. I shall present two
examples to illustrate and analyse this scenario, starting with the Pretty
case.37 Ms Pretty suffered from motor neurone disease and wanted her
husband, who was supportive of the plan, to assist her in committing
suicide when her situation became unbearable and she would no longer
be able to carry out her plan without help. The ECtHR correctly, if in
slightly twisted language, held that her wish was covered by the right to
private life (Article 8 of the Convention). It however denied her the
definite right on the ground that making assisted suicide legal could lead

36 Kamm, Morality, Mortality. Volume II: Rights, Duties, and Status (Oxford University Press, 1996), 151.
37 Pretty v. United Kingdom (2002) 35 EHHR 1.
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to abuse by others (who might kill old or ill relatives, claiming that they
assisted them with their suicide, or might bully them into committing
suicide).38 Let us assume that the empirical assumptions about this risk
are correct. Then Ms Pretty demanded that a legal regime be installed
which, while serving her interest—in fact a fundamentally important
interest of hers, namely dying with dignity—would lead to the risk for
others of being killed without their consent or of them being bullied into
committing suicide. However, and this distinguishes this case from the
cases discussed in the last section, it is not Ms Pretty’s (or her husband’s)
action that creates the harm or the risk thereof to others. Rather, the
harm is caused by the legal regime that allows people in Ms Pretty’s
situation to receive assistance in committing suicide. This difference is
morally relevant: if assisted suicide were permitted, any abuse flowing
from this could not be attributed to Ms Pretty. She and others in
comparable situations would be the beneficiaries of the legal situation;
the victims of abuse would be burdened by the legal situation; but there
is nothing to establish a special relationship between the two groups. It
would be misleading to say that Ms Pretty, had she won her case in time,
could have realized her wish to die with dignity ‘at the cost’ of the lives
of others, thus shifting the cost of her project on to others: whether or
not she would eventually have received assistance with her suicide
would not at all have affected the situation of those burdened by the
permissive legal regime (who would have been abused or killed or
bullied into suicide independently of Ms Pretty’s actions). It is therefore
more adequate to say that in the scenario discussed here, the state has a
choice between two policy options, both of which will have beneficial
consequences for some and harmful ones for other people, but that
neither policy establishes a special relationship between the respective
groups. This is why I believe that in this case interest balancing is indeed
appropriate: where the state, regulating harmful or risky behaviour, is
faced with two policy options with costs and benefits, and where neither
of the options creates a special relationship between the persons affected
by it, it should choose the option which on the whole does the best job of
allowing the people to live their lives according to their self-conceptions.
To illustrate this further, let us stipulate that the risk of becoming

fatally ill and needing assistance with one’s project of dying with dignity
and the risk of being killed by one’s relatives if assisted suicide were legal

38 Ibid., para. 74.
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are exactly the same; so in a given society both cases would happen
equally often, depending on whether assisted suicide was permissible or
not. It would seem that in this situation, whether or not assisted suicide
ought to be permissible would depend upon whether an undignified
death or being killed by one’s relatives is worse (judged from the perspec-
tives of the self-conceptions of the people); thus interest balancing (and
possibly even autonomymaximization39) would indeed be adequate. The
question becomes more complex if the two risks are not equally high. Let
us stipulate that being killed by one’s relatives is worse than being denied
a dignified death, but also less likely. I am not sure that performing a
simple mathematical calculation (the evil that could happen to one,
multiplied by its probability) would do justice to the issue; in particular
because it might be reasonable to avoid a slightly worse evil even if it is
much less likely to happen. So the weights of the respective interests
might have to be adjusted by including further considerations. I will not
resolve this issue here; the goal of this section is merely to point out the
moral structure which an argument about the Pretty case, or more
generally arguments about cases where one person relies on a legal rule
which as a side effect leads to harm to others, ought to take. Further
complications will arise when applying the moral principles to the facts of
the case: there are, of course, open empirical questions, in particular with
regard to the seriousness of the risk of abuse. There is also the question of
how to determine the respective weights of the autonomy interests of not
being bullied into suicide and being denied a death with dignity (I will say
something about the problem of incommensurability below). Finally, the
case gets even more complex because it might be necessary to consider
further policy options which would eliminate or reduce the risk while
enabling terminally ill people to die with dignity (such as certain safety
procedures involving physicians).40

The use of certain prohibited drugs for religious purposes is another
example falling into this category. The respective cases have in common
that a certain drug is generally prohibited and a religious believer who

39 Relying on considerations of personal responsibility, one might consider whether in a situation
where an individual has through his own fault brought himself into a situation where he now requires
assistance with his plan to commit suicide, the weight to be attached to his interest is reduced. But first,
that was not the case in Pretty, and second, even if it had been, such an argument would seem rather
heartless; presumably we would accommodate terminally ill people in such situations ( just as we
accommodate, for example, smokers who are responsible for the diseases they develop as a consequence
of their smoking).
40 The issue of several policy options will be addressed in Chapter 7, section IV.2.
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wants to use it for religious reasons claims that the prohibition violates her
right to freedom of religion. Let us stipulate that the reason for the
prohibition of the drug lies in considerations relating to harm to others
(preventing the social problems associated with drug use, in particular
crime), as opposed to paternalistic ones (protecting the potential drug
user against her will); paternalism raises special problems which I have
discussed elsewhere.41 Let us further stipulate that the prohibition of the
respective drug is, aside from the religious drug use issue, indeed justifiable
(because if it were not, then the entire ban ought to be abolished and no
separate issue regarding an exemption for religious drug use would arise).
The first question to ask is whether this is a case of harming others;

and whether it is will depend on the circumstances. If the situation is
such that by acquiring the drug, the religious drug user supports an
illegal drug market and thus contributes, to a small extent, to its con-
tinued existence, then the case would indeed fall under the harm
principle and the only hope of the religious person would lie in accom-
modation. More plausibly, however, the harm in such cases flows not
from the individual contributions of the religious person but from the
abuse of the permissive legal regime which allows the purchase of drugs
under certain circumstances in order to protect religious drug users. This
seems to have been the main concern in the South African case of Prince,
which deals with the claim of Rastafari to be exempted from the general
ban on Cannabis: ‘[I]t is difficult to imagine how the island of legitimate
acquisition and use by Rastafari for the purpose of practising their
religion could be distinguished from the surrounding ocean of illicit
trafficking and use.’42

If the harm flows from the abuse of the permissive legal regime as
opposed to from the actions of the religious drug user, then, just as in
Pretty, there is no special relationship between the religious drug user
and the victims of the permissive policy because the harm to the victims
occurs independently of any activity of a religious drug user. It follows
that interest balancing is appropriate, the question being whether the
reduced social problems (i.e. crime) that come with a complete ban
compared to a ban with an exemption for religious drug use outweigh
the interests of the religious drug users in being allowed to acquire and
use the drug. It seems plausible to assume that such a balance will

41 Möller, Paternalismus und Persönlichkeitsrecht (Duncker & Humblot, 2005); see also my brief
discussion of the issue in Chapter 5, section IV.4.b.
42 Prince v. President of the Law Society of the Cape of Good Hope (2000) ZACC 28; 2001 (2) SA 388, para. 130.
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normally go in favour of the avoidance of drugs-related crime. However,
similarly to the case of assisted suicide discussed above, there exists an
additional complexity in these cases, which provides the practically most
promising avenue for a religious drug user: the question is whether the
state might be under an obligation to accommodate her by spending
scarce resources in order to set up a regulatory regime which allows the
use of the drug for at least some religious purposes while at the same
time preventing or minimizing abuse.43

There is an interesting disagreement between different justices of the
US Supreme Court on the question of the correct balance in a similar
case, Oregon v. Smith, where the Court held that the First Amendment
does not require an exemption for religious purposes from a generally
applicable law prohibiting the use of peyote.44 Justice Scalia, speaking
for the Court, expressed the view that the First Amendment does not
require exemptions from generally applicable laws prohibiting certain
drugs. The more interesting opinions for present purposes are those by
Justice O’Connor on the one hand and Justices Brennan, Marshall and
Blackmun on the other. All four agree that a balancing test (the ‘compel-
ling interest test’) should be applied. While Justice O’Connor concludes
that the state’s interest in preventing drug abuse prevails, stressing that
‘drug abuse is “one of the greatest problems affecting the health and
welfare of our population” and thus “one of the most serious problems
confronting our society today”’,45 the three other justices disagree. In
their view, the prohibition of peyote was mere ‘symbolism’46 given that
the State had ‘not evinced any concrete interest in enforcing its drug laws
against religious users of peyote’,47 that it offered ‘no evidence that the
religious use of peyote has ever harmed anyone’,48 and that there existed
practically no illegal traffic in peyote.49 It was ‘simply . . . not a popular
drug; its distribution for use in religious rituals has nothing to do with

43 The extent to which accommodation is required was the crucial question in Prince, where Justice
Sachs remarked that ‘the real difference between the majority judgment and that of Ngcobo J relates to
how much trouble each feels it is appropriate to expect the state to go to in order to accommodate
the religious convictions and practices of what in this case is a rather small and not very popular
religious community’ (ibid., para 149). For a further discussion of this issue, see Chapter 7.
44 Employment division, department of human resources of Oregon v. Smith (1990) 494 U.S. 872.
45 Ibid., 904.
46 Ibid., 911.
47 Ibid.
48 Ibid., 911–12.
49 Ibid., 916.
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the vast and violent traffic in illegal narcotics that plagues this country’.50

The three justices also made it clear that religious claims involving drugs
such as heroin or marijuana, ‘in which there is significant illegal traffic,
with its attendant greed and violence’,51 would not be successful. This
indicates that where there are genuine risks to the public in terms of
crime and violence flowing from a permissive policy, religious drug
users cannot place much hope in the argument that their interests
outweigh the interests of those affected by crime and violence; this
seems to be the correct outcome. Thus, if at all, their claims can succeed
only on grounds of accommodation under a system of state supervision
which minimizes the risks but requires the spending of public resources.

d) Regulating the behaviour of a person who is suspected of being a threat
to others

Sometimes there exists the suspicion that a person intends to engage in
illegal, harmful activities, and certain limitations are imposed on the
person’s freedom, either to stop him or in order to establish whether he
is indeed a threat. Nobody could complain about being stopped from
actually engaging in illegal and harmful activities (such activities are
impermissible under the harm principle as developed above). However,
what principles apply when it has not been established whether the
respective person really is a threat? Examples in this area range from
relatively innocent cases involving body searches at airports or prisons52

to some of the most controversial issues of our time, namely the
treatment of terrorist suspects. The latter are particularly interesting in
this context, not only because of their controversial nature and obvious
importance, but also because the image regularly invoked in the respect-
ive discussions is that of the ‘balance between liberty and security’:
the idea is that in light of an increased terrorist threat to our security,
some or all of us have to accept greater intrusions into our liberty.53 The
image of balance is normally invoked, of course, in order to justify those
intrusive measures: the kind of balance that the proponents of the idea of
‘striking a new balance’ have in mind is a maximization or interest
balancing approach, the idea being that the increase in security (i.e. the

50 Ibid., 916.
51 Ibid., 918.
52 See for example Wainwright v. United Kingdom (2007) 44 EHRR 40.
53 For an exploration of the meaning of this phrase, see Waldron, Torture, Terror, and Trade-Offs:
Philosophy for the White House (Oxford University Press, 2010), 22–5.
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protection of lives and physical integrity) of the many clearly outweighs
the decrease in liberty of the few terrorist suspects. But this argument
works only if interest balancing is indeed the appropriate kind of balan-
cing in those cases.
Different states adopted different anti-terrorism measures post 9/11. In

the UK, the first response was the policy of indefinite detention without
trial for foreign terrorist suspects. Having been declared a violation of
human rights by the House of Lords because of its discriminatory
character (British terrorist suspects were not targeted by the policy),54

the scheme was replaced by the control order system, which allows
various restrictions on the liberty of the suspect, for example house
arrest during certain hours of the day, electronic tagging, or limiting
where a person can go or who he can see.55 For present purposes the
precise nature of the anti-terrorism measures, which can range from the
imposition of control orders or indefinite detention without trial to
torture in order to extract information about terrorist plots, is not
crucial.56 While of course these different measures vary greatly in the
graveness of their interference with the rights of the suspects, they share
the following structure: a suspect’s freedom is limited in certain ways in
order to prevent him from carrying out what might or might not be his
plan, namely harming others.
As a theoretical experiment, let us stipulate that the policy targets not

suspects but persons known to be completely innocent. So for some
reason it is the case that it is possible to reduce the risk of a terrorist
attack by imprisoning or otherwise restricting the liberty of innocent,
non-threatening persons. This would amount to using them as a means
for the purpose of protecting others, and this is normally prohibited
under the approach proposed here. This example shows already that the
simple image of the ‘balance’ between liberty and security is misleading
if interpreted (as it usually is) as implying a kind of interest balancing or
maximization approach. It cannot be assumed without further argument

54 A v. Secretary of State for the Home Department (2004) UKHL 56.
55 See s. 1 of the Prevention of Terrorism Act 2005. There has been extensive litigation about control
orders and, connected to it, the special advocate system. See in particular Secretary of State for the
Home Department v. JJ (2007) UKHL 45; Secretary of State for the Home Department v. MB and AF (2007)
UKHL 46; Secretary of State for the Home Department v. E (2007) UKHL 47; Secretary of State for the Home
Department v. AF (No 3) (2009) UKHL 28; the latter judgment was a response to A v. United Kingdom (2009)
49 EHRR 29 (Grand Chamber).
56 Note that especially in the case of torture, special considerations might apply relating to the use of the
means (torture) in the pursuit of an otherwise legitimate goal. I do not resolve this issue in this book.

166 B The Global Model of Constitutional Rights



that such balancing is appropriate—in the case of restricting the liberty of
innocents, it is not.
The crucial question for the assessment of anti-terrorism measures

involving not innocent people but suspects (who might well be innocent,
or who might indeed be engaging in terrorist activities) is whether or to
what extent their status as suspects changes the moral situation. I cannot
resolve the issue here, but will offer some thoughts. The following
analysis must proceed on the—controversial—basis that if it could be
demonstrated that the suspects were indeed planning a terrorist plot, the
measures would be justified. The assumption is controversial because it
is questionable whether measures such as control orders are really
preventative and not punitive in nature; if they were punitive, the
guarantees attached to the criminal process (in particular the presump-
tion of innocence and the guarantee of a fair trial before conviction by a
court) would apply; thus, it would be impermissible to impose the orders
as executive measures. Furthermore, there are, of course, problems
relating to the proportionality of the measures, in particular their suit-
ability and necessity as a means of preventing terrorist attacks. Finally, as
indicated above, some measures (in particular, torture) might be imper-
missible even against people known to be planning a terrorist attack.
One could develop an argument against the permissibility of anti-

terrorism measures targeted at suspects along the following lines: if
there is no need to prove that there is a real threat emerging from the
suspects, then it is clear that statistically speaking, the measure will be
imposed on innocent people as well. We may never know which of the
suspects were really innocent, but we do know with near certainty that
some of them are, and that therefore some of them are being used as a
means for the protection of the population. Thus, to avoid a situation
where some are used as a means, it must be impermissible to impose anti-
terrorismmeasures unless it has been established by a proper process that
the recipient of the measure indeed poses a threat. This argument is not
meant to resolve the issue, but rather to propose an idea worth exploring
further. It is already sufficient to throw doubts upon the correctness of the
approach of those who want to ‘strike a new balance between liberty and
security’. As argued above, while interest balancing is sometimes appro-
priate in the resolution of conflicts of autonomy interests, when it is, that
is itself not the ‘moral default’ but rather the conclusion of a moral
argument. It follows that the proponents of ‘striking a new balance’
would have to undertake a considerable amount of moral work to
establish their point that interest balancing is indeed appropriate.
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e) Regulating the behaviour of persons who claim the right to an exemption from an
otherwise mandatory action

The scenarios discussed in the previous sections are all about agents
actively pursuing their projects. Sometimes, however—in particular in
cases involving conscience or religion—the concern of the agent is not
about acting but about avoiding having to perform a certain action. In
countries with military service, conscientious objectors want to not do
their military service. An employee might notwant to work on Saturdays
or Sundays for religious reasons.
It would be wrong to resolve those cases by resorting to interest

balancing, for example by asking how detrimental to national security a
law allowing conscientious objection to military service would be on the
one hand, and how important the autonomy interests of the conscien-
tious objectors are on the other hand. The problem with interest balan-
cing in such cases is that the agent, by not performing an action which all
others perform, or all others in relevantly similar situations (e.g. all other
employees), usually shifts the burden that he would normally have to
carry on to others (those who do serve in the military; the colleagues
who do not mind working on that particular day). When that is the case,
the justification of exemptions becomes especially difficult because it
seems clear that normally, claiming a right to get others to do one’s own
fair share of work must be unsuccessful. This situation is structurally
comparable to that of harming others (possibly even harming others in a
way which uses them as a means): the agent uses the resources of the
others (their labour) to do the work of which he ought to shoulder an
equal burden.
Just as in the case of the harm principle, in the situation discussed here

it may, however, be appropriate to accommodate the agent. Sometimes
such accommodation is possible without imposing the agent’s fair share
on others; for example there might be a civil service option for conscien-
tious objectors to military service,57 or it might be possible for an
employee to take his favourite day off and work extra hours on other
days. But even these cases are problematic because accommodating the
agent will still involve some cost, for example a loss in flexibility or an
administrative burden on the employer. This cost is the reason that a
similar act of accommodation will normally not be awarded to others
who do not have as subjectively important reasons. I could surely not

57 Art. 12a (2) of the German Basic Law.
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claim a right to be accommodated by not having to work on Wednes-
days even if I offered to work extra hours on other days and even if there
were colleagues willing to help out, if my only reason for this was that
Wednesday is the day where I like to stay at home and watch my
favourite TV series. Thus, the question is whether the special treatment
that the agent demands can be justified by relying on accommodation,
especially in cases where the agent is willing to contribute his equal share
in a modified way. As I pointed out above, I do not develop a theory of
accommodation here, but merely point to the proper structure which an
argument about a claimed right to not having to perform an otherwise
mandatory act would have to take: interest balancing is inappropriate;
rather the ‘default’ is that no such right exists unless it can exceptionally
be justified under the idea of accommodation.

f ) Conclusion
This section has analysed the moral structure of conflicts of autonomy
interests in the context of the regulation of harmful behaviour. The
principles proposed show the complex ways in which it sometimes is and
sometimes is not appropriate to put one person’s autonomy interests on
the scales together with everyone else’s and perform a balancing oper-
ation (in the sense of interest balancing or autonomy maximization). On
the one hand, it turns out that it is correct to say that every person is in
some important ways protected from others in that he cannot normally
be harmed by them in the pursuit of their projects. On the other hand,
there are situations where the legitimacy of a policy indeed depends on
the very interest balancing that is inappropriate in other cases. Thus,
broad arguments in favour of or against interest balancing would not do
justice to the complexity of the moral questions. A more subtle
approach, focussing on the specific relationship which the agent’s activ-
ity creates between him and other persons, helps to refine the analysis.

2. Redistributive policies

A considerable part of policy-making in welfare states deals with issues
relating to redistribution. Should there be health care for those who
cannot afford to pay for it? Should there be unemployment or other
welfare benefits, and how high and extensive should they be? Should
there be special protection of families and/or single parents? Such
policies rely on the idea that distributive justice requires some redistri-
bution of resources from, normally, the wealthier to the less wealthy.
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Constitutional rights law deals with the same issues mostly under the
heading of social rights, such as the rights to housing, food, drink,
welfare and health care. Sometimes social rights theorists give the
impression that the main question with regard to social rights is whether
they exist as prima facie rights, and that once it has been concluded that
they do, the main intellectual work has been done. However, under the
theory of rights proposed here this is not true. Just as in the case of
negative rights, the important question is not whether rights to housing,
food, drink, welfare and health care are protected as prima facie rights: as
a matter of political morality they clearly are, given their great import-
ance for personal autonomy. Rather it is what their limits are, in
particular in light of the fact of limited resources. For example, one of
the morally difficult problems in this area is not whether there is a right to
housing, but how much the state has to spend in the pursuit of providing
housing for the homeless. Resolving this issue requires the striking of
a difficult balance between the interests of those in need of housing and,
in particular, the interests of those who are ultimately going to pay for
it. This, however, is precisely one of the questions which redistributive
theories address. Thus, it is not possible to develop a comprehensive
theory of socio-economic rights without addressing the issue of distri-
butive justice.58

Redistributive policies resolve conflicts of autonomy interests. For
example, in the case of a policy taxing the rich to provide housing for
the poor, the conflict of autonomy interests is between the wealthy
people’s autonomy interests in controlling their property59 and the poor
people’s autonomy interests in having a home. How ought such conflicts
to be resolved? The right answer cannot be interest balancing or auton-
omy maximization: the argument made in support of redistribution is
not that the poor can gain more in terms of autonomy than the rich lose,
and that this alone justifies redistribution. If that were true, then much
more radical redistribution would not only be permissible, but obligatory.
The state would have to tax the rich to such an extent that any further
taxation would harm their autonomy more than the added resources
would help the autonomy of the poor. Now, note that I am not saying

58 For a similar conclusion see Waldron, ‘Socioeconomic Rights and Theories of Justice’, NYU
School of Law, Public Law & Legal Theory Research Paper Series, Working Paper No. 10–79, November
2010, 30: ‘I think it is better to let socio-economic rights emerge from a theory of justice than to try to
defend them, line by line, on their own merits.’
59 This is slightly simplistic; see above n 2.
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that that would necessarily be the wrong policy. Remember that it follows
from the approach developed in the last chapter that, in order to be
constitutionally legitimate, redistributive policies must be based on a
reasonable conception of equality (i.e. not necessarily the one correct
conception). It must certainly be wrong to hold that anyone who does
not agree with interest balancing in the case of redistributive policies is not
only wrong (not correct) but actually even unreasonable in the sense that
the only reasonable way to think about redistribution is to conduct an
autonomy-maximizing calculation. But then interest balancing must be
rejected as the standard for the assessment of the legitimacy of a redistribu-
tive policy. Rather, formal balancing is adequate: a moral argument which
does not necessarily rely exclusively on the importance or weight of the
respective autonomy interests must be constructed.
Let me make a few rough observations about the direction which this

moral argument would have to take in social rights cases. The philo-
sophical literature offers us some guidance on the issue of redistribution
with a number of theoretical models, of which John Rawls’s difference
principle60 and Ronald Dworkin’s insurance model (equality of
resources)61 are among the best known ones. Under the reasonableness
approach proposed in Chapter 5, it is clear that the state could pick and
implement any of these models, or indeed any other model—as long as it
is reasonable. The problem with the philosophical models is that they
operate at a high level of abstraction and cannot without much further
intellectual work be concretized and turned into policy proposals
capable of being implemented in practical politics. So there is a great
complexity at the theoretical level. The situation gets worse because the
theoretical complexity is matched by a practical complexity: it is simply a
fact of life that the laws of modern welfare states have become so
complex that it is impossible for any legislature or government, however
competent and good-willed, to coherently follow a given set of principles
in all its policies. Major reforms in this area are usually fraught with
unforeseeable effects; as a result only piecemeal reform, conducted in
a trial and error fashion, is usually possible.62 These theoretical and

60 Rawls, A Theory of Justice, revised edition (Oxford University Press, 1999), 65–70.
61 Dworkin, Sovereign Virtue: The Theory and Practice of Equality (Harvard University Press, 2000), ch. 2.
62 It could be argued that this poses a problem of constitutional legitimacy because the reasonableness
approach requires that any policy, including welfare policies, be reasonable. But that would be
misguided: all that is required from the elected branches is what a well-working legislature and
executive can reasonably be expected to deliver. It is important to recall the point of the reasonableness
standard: I argued that the point of requiring the elected branches to come forward not with the one
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practical problems make it extremely difficult for courts or indeed
anyone to convince themselves of the reasonableness or unreasonable-
ness of a specific social policy in light of possible alternatives, and this
could potentially lead to a choice between courts either running the risk
of making mistakes and declaring reasonable policies unconstitutional,
or deferring to an extent that makes social rights toothless. Courts have
developed strategies in response to this problem, for example procedur-
alizing the issue, or limiting themselves to more narrowly defined
questions such as the internal coherence of a given scheme.63 The
important conclusion for present purposes is that turning to the idea of
‘balancing’ in order to determine the requirements of social rights, while
correct in a technical sense (formal balancing is required), greatly under-
emphasizes the moral and institutional difficulties with which social
rights adjudication is fraught.

3. Policies supporting public goods and services

The state often requires its citizens to make sacrifices in order for it to be
able to provide certain public goods and services. A core example is
public infrastructure: everyone has to contribute to it (through tax-
ation64), and everyone can use it in return. Other examples are public
opera houses, sports centres, and libraries. While these cases raise
relatively few problems for constitutional legitimacy, it is worth address-
ing them because there is an important insight about balancing to be
gained from their discussion.
Policies supporting public goods and services involve conflicts of

autonomy interests, but importantly, these conflicts differ in their
moral structure from the other cases discussed in this chapter. In those

right answer but only with a reasonable one was to enable meaningful democratic debate about
important policy questions. We cannot insist on a level of quality of the decisions of our elected
representatives which is beyond what such representatives, working hard and making efforts in good
faith, can reasonably be expected to deliver. If the economic and social welfare laws have reached a
level of complexity which makes it impossible to control them in their entirety at any given moment, so
that realistically only piecemeal reform is possible, then only this is required from a constitutional
perspective.
63 Government of the Republic of South Africa v. Grootboom (2000) ZACC 19; Soobramoney v. Minister of

Health (KwaZulu-Natal) (1997) ZACC 17. In both cases the Court accepted without further inquiry the
budget for, respectively, housing programmes and health services, but examined whether the ways in
which these budgets were spent complied with constitutional standards. While in Soobramoney it
concluded that it did, in Grootboom it found a breach of the constitution because there was no component
providing relief for those most desperately in need of housing.
64 This taxation might combine redistributive with non-redistributive elements. This slight complication
does not present special problems, however.
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cases one person wanted some autonomy-related benefit (for example,
the right to engage in a particular activity) which she could only have at
the cost of someone else’s autonomy interests. So the ‘balance’ to be
struck was between the autonomy interests of different persons. By way
of contrast, in the case of public goods and services, on the correct
analysis, the balance to be struck is (in Jeremy Waldron’s terminology)
intra-personal. One of Waldron’s examples is airport security: everyone
has to accept certain restrictions of his or her freedom in order to receive
the benefit of increased security.65 Or take the case of public infrastruc-
ture: everyone has to contribute his fair share to the construction and
maintenance of infrastructure (such as streets), and everyone is free to use
infrastructure in return. Looking at the issue in this way, it becomes clear
that the real conflict of autonomy interests in the case of public goods and
services is a conflict taking place within each person: is it more important
for the respective person to have infrastructure, or is it more important
for him to have that extra bit of money?66 Is it more important not to have
to go through the hassle of being searched by security personnel at
airports, or is it more important to have the added safety that results
from those practices? The point is that policies involving public goods and
services are justified if they make the people more autonomous than they would
be without them. The role of the state here is to facilitate the autonomous
pursuit of its citizens’ lives by demanding a sacrifice from them and using
the sacrifice to deliver a public good or service, and to do this in a way that
delivers more autonomy to the people than the sacrifice takes away from
them. And precisely because the point of public goods and services is to
increase each person’s autonomy, it follows that balancing as autonomy
maximization is appropriate.

v. incommensurability?

An important objection to the idea of balancing could be that autonomy
maximization, interest balancing and in some cases also formal balancing
require comparing goods which are incommensurable. This is also a
common objection to balancing in constitutional rights law generally.67

65 Waldron, Torture, Terror, and Trade-Offs: Philosophy for the White House (Oxford University Press,
2010), 12.
66 This discussion leaves aside the rather academic complication that some will use infrastructure less
than others, and could therefore claim that they wanted to contribute less.
67 Webber, The Negotiable Constitution: On the Limitation of Rights (Cambridge University Press, 2009),
90–100. Tsakyrakis, ‘Proportionality: An Assault on Human Rights?’, (2009) 7 International Journal of
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The idea of incommensurability is that there are two values at stake and
that it is not the case that value A is better than value B; it is not the case
that B is better than A; and it is not the case that they are of equal value.68

As a consequence, such incommensurability ‘leave[s] us paralyzed, not
knowing what to choose’.69 ‘Strong incommensurability implies that
there is no basis in our knowledge of value to say that one decision
rather than the other was the correct one’,70 and therefore all that is
possible is to simply make a choice.
Applied to interest balancing in constitutional rights law, the question

could be raised whether, taking as an example the Pretty case discussed
above, the interest in dying with dignity and the interest in not being killed
by a relative are really, as the balancing metaphor wants to make us think,
commensurable. It would seem that to the extent that they are not, any
choice made by an elected body, in particular the legislature, would be
reasonable and should therefore be allowed to stand: by choosing one of
the incommensurable options, the legislature did exactly the right thing.
This is not the place to discuss the issue of incommensurability compre-

hensively; rather I want to clarify one important aspect in which the theory
of rights proposed here differs in structure from theories which rely on the
idea that there exist goods which are objectively valuable and whose values
are incommensurable.71 For example, there may be objective value in
engaging in profession A, and there may be objective value in engaging
in profession B, and the two may be incommensurable, i.e. when a person
has to make a choice between professions A and B, no alternative is
superior, nor are both alternatives equally valuable. Under the theory
advocated here, however, the moral setting is slightly but importantly
different in thatmymodel is not concernedwithwhat is objectively valuable,
but rather with the importance of certain activities and personal resources
from the perspective of the self-conception of the agent. So while the values of

Constitutional Law 468, too, discusses and subscribes to incommensurability but has in mind a different
(‘weak’) form which simply indicates that in the absence of a common metric a moral argument is
needed to resolve a conflict. For a critical discussion of these views, see Afonso da Silva, ‘Comparing the
Incommensurable: Constitutional Principles, Balancing and Rational Decision’, (2011) 31 Oxford Journal of
Legal Studies 273.
68 See Raz’s definition of incommensurability: ‘A and B are incommensurate if it is neither true that one
is better than the other nor true that they are of equal value.’ (The Morality of Freedom [Clarendon Press,
1986], 322).
69 Waldron, ‘Fake Incommensurability: A Response to Professor Schauer’, (1993–94) 45 Hastings Law
Journal 813, 816.
70 Ibid.
71 This is how Raz approaches the issue in The Morality of Freedom.
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engaging in professions A and B may be incommensurable from an
objective perspective, from the relevant perspective of the agent it may
be absolutely clear which of the two correspondsmore to theway hewants
to lead his life. If I were facedwith the alternatives of being a scholar or a tax
advisor, there would be no trace of agony on mymind, and my preference
would be crystal-clear, in spite of the fact that objectively, both professions
may be valuable and their value may be incommensurable. But my
personal decision about whether to become a scholar or a tax advisor is
not concernedwith objective value; it is aboutwhich of the two options sits
better withwho I am and who I would like to be, as well as where I see myself as
coming from andwhere I want to gowithmy life: in other words, my personal
decision will be guided by and flow from my self-conception. It may
therefore be perfectly possible to compare the value of objectively incom-
mensurable options from the perspective of the self-conception of the agent.
While this difference in perspective does not necessarily make the problem
of incommensurability go away in all cases, it may sometimes have this
effect. To be sure, it may also be impossible to compare the values of
professions A and B from the perspective of the self-conception of the
agent, in which case the problem of incommensurability persists. How-
ever, often the self-conceptions of the people will be such that one of
two or more options will correspond significantly better to their self-
conceptions while possibly being incommensurable from an objective
perspective. This is morally relevant because under the approach advo-
cated here it is not the role of the state to decide for its citizens what is or is
not objectively valuable, but to set up a scheme of policies which enables
them to live their lives according to their own self-conceptions.
Let me apply this point to the example of the Pretty case. That case

required a balance to be struck between the autonomy interests of
people in situations like Ms Pretty’s who want to die with dignity and
the autonomy interests of mostly old and vulnerable people who might,
if assisted suicide were made permissible, be killed or bullied into death
by their relatives or carers. Someone might argue that it is impossible to
compare the two interests: that both life courses (having a dignified
death; not being bullied into suicide by a family member) are valuable,
and that we cannot say that one of them is better or that they are equally
valuable. But this would at the very least be rash. We could conduct an
experiment and inquire into the self-conception of a single person,
figuring out which of the two life courses would be better from the
perspective of his self-conception. It might turn out that he has a
religious belief which requires him not to commit suicide under any
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circumstances, in which case his autonomy interest in assisted suicide is
zero and is outweighed by his other interest in not being killed by a family
member or carer. Alternatively he might believe that the life course of an
undignified death is so terrible that he would personally be willing to take
the risk of being killed at a late stage of his life rather than having to take
the risk of a distressing and possibly slow and painful death, with all the
additional consequences that such a death has for his friends and family
members and the ways in which they will remember him.
Now imagine that every member of a community has the same self-

conception. In a community of religious believers it would make perfect
sense to sum up the self-conceptions of the people and conclude that on
balance, their autonomy interests are better served by a prohibitive
policy, whereas in a community of persons with the alternative self-
conception the opposite conclusion would apply. Thus, no issue of
incommensurability arises. Of course, in reality there will be additional
complexities; in particular, not all members of a community will have
the same self-conception. This may lead to further problems but those
problems have nothing to do with incommensurability.
In conclusion, I do not propose to completely explain away the

problem of incommensurability. There may be cases where two policy
options are genuinely incommensurable in that neither of them corres-
ponds better, nor do they correspond equally well, to how people want
to live their lives. Where this is so, the legislature can legitimately pick
any of the incommensurable options. However, the relevance of incom-
mensurability is at least reduced in the context of the theory of rights
proposed here because the weight of the respective interests must be
determined not objectively but according to the importance of those
interests under each person’s self-conception; and often one of two
options will correspond better than the other to the way in which a
person wants to live his life.

vi. conclusion

Balancing is a powerful and useful metaphor for the resolution of
conflicts of interests in both policy-making and constitutional rights
law. It is also, however, potentially misleading because it may be seen
as promising more than it can deliver: most importantly, balancing
cannot offer a shortcut to morally attractive ways of resolving conflicts;
moral reasoning cannot, under the label of balancing, be reduced to
simple calculations or mechanical ways of quantifying and comparing
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values or interests. Rather, properly understood, balancing refers to the
necessity of resolving a conflict of interests in line with sound moral
principles. It turns out that these principles are of a variety of different
kinds, depending on the nature of the policy as regulating harmful
behaviour, redistributive, or providing public goods and services; and
that in the first case, there are further distinctions to be made, depending
on the specific relationship which the act in question creates between the
respective persons. But this complexity is nothing that distracts from
the value of the doctrine of balancing; it simply reflects the complexity of
the underlying moral issues. We should embrace both the doctrine of
balancing and the complexity of the moral questions.
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B 7 b
Proportionality

i. introduction

The principle of proportionality has become the major doctrinal tool in
constitutional rights law around the world,1 and in light of the previous
chapters it is not hard to see why. The prima facie stage of rights, where
every autonomy interest is protected,2 does not operate as a filter. Thus,
most of the hard analytical work, separating successful from unsuccess-
ful rights claims, must be done at the justification stage, and the main
doctrinal tool there is the principle of proportionality. It is therefore
partly correct to say that human and constitutional rights law is all about
proportionality: laws that are ‘proportionate’ respect constitutional
rights and those which are ‘disproportionate’ violate them.3

Chapter 5 argued that a policy, to be constitutionally legitimate, must
represent a reasonable, as opposed to the one correct, specification of the
spheres of autonomy of equal citizens.4 Chapter 6 identified as the key
problem for this specification the issue of conflicts of autonomy inter-
ests.5 It follows that proportionality analysis must assess precisely these
issues. A policy which interferes with a person’s general right to auton-
omy is proportionate and therefore justified if it resolves a conflict of
autonomy interests in a reasonable way; and it is disproportionate and
therefore violates her constitutional rights if it resolves such a conflict
in an unreasonable way. But, someone might ask, why do we need the

1 Stone Sweet and Mathews, ‘Proportionality Balancing and Global Constitutionalism’, (2008–9) 47
Columbia Journal of Transnational Law 72. See also Chapter 1.
2 See Chapter 4, section I.
3 As Webber puts it: ‘[T]he entire constitutional rights-project could be simplified by replacing the
catalogue of rights with a single proposition: The legislature shall comply with the principle of
proportionality.’ (The Negotiable Constitution: On the Limitation of Rights [Cambridge University Press,
2009], 4).
4 See Chapter 5, section IV.4.
5 See Chapter 6, section II.



principle of proportionality to conduct this test? Why not start directly
with the question of whether the policy resolves a conflict of autonomy
interests in a reasonable way? What is the added value of the principle of
proportionality?
The added value is that the proportionality test provides a structure

which guides judges through the reasoning process as to whether a
policy is constitutionally legitimate. It breaks down the complex ques-
tion of whether a policy resolves a conflict of autonomy interests in a
reasonable way into four smaller questions which can be analysed one
by one, and in this way ensures (if properly applied) that the judicial
analysis addresses comprehensively all the relevant issues. It is this link
between the standard of constitutional legitimacy and the principle of
proportionality which this chapter lays bare and explores. To this end, it
provides an account of the principle of proportionality which shows the
relevance of each of the four stages of the test for the overall assessment
of the constitutional legitimacy of a policy. It starts with a brief account
of the principle as it has developed in constitutional rights law (section
II). The following sections (III–V) provide accounts of the different stages
of the test.

ii. the principle of proportionality

The statement that constitutional rights law is all about proportionality
must be qualified slightly because proportionality is generally applied
only with regard to negative civil and political rights in their vertical
dimension. It does not make much sense with regard to, in particular,
socio-economic rights and positive obligations because in almost all
circumstances the realization of those rights requires scarce resources;
therefore any limitation will always further the legitimate goal of saving
resources and will always be suitable and necessary to the achievement
of that goal. The only meaningful test would be the balancing stage. In
light of this it makes sense that the ECtHR uses indeed a ‘fair balance’
test with regard to positive obligations6 and that the South African
Constitutional Court uses a reasonableness test with regard to socio-
economic rights.7 Those tests are not different in substance, but they

6 For a comprehensive study of the fair balance principle, see Mowbray, ‘A Study of the Principle of Fair
Balance in the Jurisprudence of the European Court of Human Rights’, (2010) 10 Human Rights Law
Review 289.
7 For a critical analysis of this approach see Bilchitz, Poverty and Fundamental Rights: The Justification and
Enforcement of Socio-Economic Rights (Oxford University Press, 2007), ch. 5.
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acknowledge the fact that the first three stages of the proportionality test
are unhelpful in determining the content of resource-sensitive rights
under conditions of scarcity. In cases involving positive obligations, the
ECtHR routinely stresses that the applicable principles with regard to
positive and negative obligations are ‘similar’8 in that the fair balance test
requires the same balance that for negative rights is conducted at the
final stage of the proportionality test. This lends further support to my
view that any difference between proportionality and fair balance or
other balancing tests is largely terminological.
The focus of this chapter will be on those rights where proportionality

has its proper place, namely civil and political rights. Even here, it is an
overstatement to say that proportionality is applied to all rights; for
example, under the ECHR, the rights to freedom from torture and
inhuman or degrading treatment or punishment (Article 3 ECHR) and
the rights not to be held in slavery or servitude and not to be required to
perform forced or compulsory labour (Article 4 ECHR) are absolute and
thus not limitable. Some procedural rights are also absolute, such as the
right to a fair trial (Article 6 ECHR) and the principle of legality (Article 7
ECHR). But the principle of proportionality does apply to the bulk of
civil and political rights of the ECHR, in particular the rights to life
(Article 2 ECHR), physical integrity (which is read into Article 8 ECHR),
private and family life, home and correspondence (Article 8 ECHR),
thought, conscience and religion (Article 9 ECHR), expression (Article 10
ECHR), assembly and association (Article 11 ECHR), and property (Art-
icle 1 of the First Protocol).
Proportionality is used to determine whether an interference with a

prima facie right is justified. It thus only comes into play when it has
been established that there is an interference with a right, i.e. if a person’s
autonomy has been limited. Such an interference requires a justification
because the possibility exists that the policy in question is based on
a scheme which fails to specify the right-holder’s sphere of autonomy
in a reasonable way and which is therefore constitutionally illegitimate.
Thus, the point and purpose of the principle of proportionality is to
determine whether a policy is constitutionally legitimate in the sense
proposed in Chapter 5.
There are several slightly different formulations of the principle. I will,

in line with the German Federal Constitutional Court and the leading

8 See for example von Hannover v. Germany (2005) 40 EHRR 1, para. 57.
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theorists of proportionality, take proportionality to imply the following
test.9 First, the policy interfering with the right must pursue a legitimate
goal (legitimate goal stage). Second, there must be a rational connection
between the policy and the achievement of the goal; in other words, the
law must be a suitable means of achieving the goal at least to a small
extent (rational connection or suitability stage). Third, the law must be
necessary in that there must not exist a less intrusive but equally effective
alternative (necessity stage). Fourth and finally, the law must not impose
a disproportionate burden on the right-holder (balancing stage; propor-
tionality in the strict sense). The proportionality test is at its core about
the resolution of a conflict of autonomy interests, and this conflict is
ultimately resolved at the balancing stage.10 But before engaging in the
balancing exercise it is important to establish that there exists a genuine
conflict (suitability) between relevant interests (legitimate goal) which
cannot be resolved in a less restrictive way (necessity). In the following
sections, I will go through the stages of the test one by one, and I will in
each case first explain the relevance of the respective stage for the overall
assessment of the reasonableness of the policy at stake, and then address
special problems arising at the respective stages.

iii. the legitimate goal stage

The legitimate goal stage raises two questions: first, what does it mean to
speak of a ‘goal’ of a policy; and second, which goals are and which are
not legitimate. I will deal with each issue in turn.

9 Cf. Alexy, A Theory of Constitutional Rights (Oxford University Press, 2002), 66–9; Kumm, ‘Political
Liberalism and the Structure of Rights: On the Place and Limits of the Proportionality Requirement’, in
Pavlakos (ed.), Law, Rights and Discourse: The Legal Philosophy of Robert Alexy (Hart Publishing, 2007), 131,
138–9.
10 This is controversial. In particular, the Canadian version of the proportionality test tends to read the
balancing exercise, which, in my view, should be carried out at the final stage, into the earlier stages. This
is criticized by Denise Réaume who argues that ‘this question [the question of which of the values is
more important], which has so often been disguised and hidden elsewhere in the steps of the Oakes test,
or simply not been addressed, properly belongs at the end of the process, with the other steps serving
simply to disqualify bad justificatory arguments and refine the ultimate contest.’ See Réaume,
‘Limitations on Constitutional Rights: The Logic of Proportionality’, (2009) University of Oxford Legal
Research Paper Series, Paper No. 26/2009, 26. Dieter Grimm makes essentially the same point in his
‘Proportionality in Canadian and German Constitutional Jurisprudence’, (2007) 57 University of Toronto
Law Journal 383. The issue will be discussed in more detail below.
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1. The goals of policies

Speaking of goals or aims of policies is slightly misleading. Having a goal
or an aim is a state of mind; therefore policies cannot have goals or aims.
One might think that what counts are the goals or aims of the respective
decision-makers, for example parliamentarians or civil servants. But that,
too, would be misleading: courts do not normally inquire into the states
of mind of the respective decision-makers, and rightly so. What matters
is whether the policy is objectively justifiable, not whether the persons
who made it had the right considerations on their minds. Thus, it may
have been the case—indeed it is quite plausible to assume—that in the
scenario leading up to Smith and Grady v. United Kingdom11 one of the
subjective goals of the policy-makers deciding that homosexuals should
be banned from serving in the army was simply to give expression to
their homophobia. But that psychological fact was irrelevant for the
question of whether the policy violated the right to private life under
Article 8 ECHR. Rather than relying on psychological facts, the idea of a
goal of a policy should be understood in the following way. The first
question to answer when assessing the legitimacy of a policy which
interferes with a right is whether there are any interests which are
candidates for justifying the interference in the sense that it is not entirely
implausible that they will at least be rationally connected to the policy.
Take the case of a prohibition of a demonstration on the ground that it
might attract counter-demonstrations which could lead to violence. An
interest which would be a candidate for justifying the prohibition is the
need to protect the rights to physical integrity of those who might be
harmed by the violence; therefore, the protection of their rights qualifies
as a goal (which would obviously also be legitimate). As a matter of
principle nothing speaks against counting the protection of some com-
pletely unrelated interest—say, an interest in good schools—as a (legit-
imate) goal; it clearly is a goal which the state may and should pursue.
But the reason that we do not seriously consider it as a goal in this
particular case is that it is blatantly obvious that this interest cannot
justify the ban of the demonstration—it simply has nothing to do with it,
and it would therefore not pass the suitability test at the next stage.
Thus, it is just a matter of intellectual efficiency not even to consider it as
a goal pursued by the ban.

11 Smith and Grady v. United Kingdom (2000) 29 EHRR 493.
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2. The legitimacy of a goal

a) General observations

Most goals pursued by policies are obviously legitimate, in particular the
goals of protecting a person’s physical or psychological integrity, his
property, liberty or other autonomy interests. In general, for a goal to be
legitimate it must be autonomy-related. This follows from the point and
purpose of state policies, which is the specification of the spheres of
autonomy of equal citizens.12 In particular, any goals relating to so-called
‘public’ goods must be shown to actually be about personal autonomy.
In some cases there is a straightforward way to reformulate a public
good as autonomy-serving, for example in the case of the protection of
national security, which is just a short form of referring to the protection
of the autonomy of the people from the many evils that come with war
(in particular, but not limited to, threats to life and physical integrity). In
other cases it will be controversial whether a goal can be reformulated as
serving personal autonomy, for example in the case of the goals of
promoting ‘secularism’ or ‘respect for human life’; then, further argu-
ment is needed to establish the legitimacy of the goal.

b) Goals connected to ethical disapproval of certain lifestyles

One particularly important problem in constitutional rights law is the
state’s or majority’s treatment of certain lifestyles of which it disapproves.
The core example, now largely a matter of legal history at least in the
Western world, is the prohibition of sodomy on the perceived ground of
its immorality, or as I would prefer to say, following Ronald Dworkin,
ethical worthlessness.13 This sectionwill explore the role and relevance of
ethical disapproval in the context of the theory of rights proposed here.
Within the proportionality structure, this issue properly belongs to the
legitimate goal stage: the question is whether the goal of prohibiting,
discouraging or attaching any negative consequences to the pursuit of
certain lifestyles held to be ethically worthless is legitimate.
Mattias Kumm is the first author who has linked the philosophical

idea of anti-perfectionism to proportionality-based rights analysis.14

12 See Chapter 5, section IV.4.
13 Cf. Dworkin’s distinction between ethics and morality: morality concerns duties we have to others,
whereas ethics concerns duties we have to ourselves (Is Democracy Possible Here? Principles for a New
Political Debate [Princeton University Press, 2006], 21).
14 Kumm, ‘Political Liberalism and the Structure of Rights: On the Place and Limits of the
Proportionality Requirement’, in Pavlakos (ed.), Law, Rights and Discourse: The Legal Philosophy of Robert
Alexy (Hart Publishing, 2007), 131.
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His goal is not primarily to make a case for anti-perfectionism, but rather
to show how anti-perfectionism can be integrated into the proportion-
ality test. He uses a straightforward example: suppose a state makes
school prayers compulsory, arguing that this is a valuable goal because it
furthers a Christian way of life. It seems clear that this goal must be
constitutionally impermissible even if it were correct that school prayers
helped crafting souls worthy of salvation. Thus, ‘the class of reasons that
can legitimately be used to limit individual liberty are few’, in particular
‘[i]t is more limited than the class of reasons that are of interest to
someone trying to seek orientation and meaning in her life’.15 More
precisely, reasons relating to the realization of perfectionist ideals are
excluded. Kumm integrates this general point into the proportionality
test by arguing that perfectionist goals ought to be excluded from
counting as legitimate at the first stage of the test.
I agree with Kumm on this structural point. Adding to his analysis,

I want to present a more fully developed moral argument in defence of
anti-perfectionism which will then help identify more precisely the kinds
of goals that are illegitimate (not all cases are as obvious as the school
prayer example). It may be appropriate to approach the issue with a
discussion of Ronald Dworkin’s views, because Dworkin is famous for
both his theory of rights and his commitment to anti-perfectionism.

I presume that we all accept the following postulates of political morality.
Government must treat those whom it governs with concern, that is, as
human beings who are capable of suffering and frustration, and with
respect, that is, as human beings who are capable of forming and acting
on intelligent conceptions of how their lives should be lived. Government
must not only treat people with concern and respect, but with equal
concern and respect. It must not distribute goods or opportunities
unequally on the ground that some citizens are entitled to more because
they are worthy of more concern. It must not constrain liberty on the
ground that one citizen’s conception of the good life of one group is
nobler or superior to another’s.16

Dworkin’s famous right to equal concern and respect thus consists of
two separable ideas: the idea that all citizens have equal worth and that
therefore no policy must be based on the grounds that someone is worth
less, and the idea that the state must respect each person’s conception of

15 Ibid., 143.
16 Dworkin, Taking Rights Seriously (Duckworth, 1977), 272–3.
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the good and therefore not limit his liberty on the ground that his
conception of the good is deficient. The first idea is uncontroversial
and sits well with the theory of rights proposed here. I argued in
Chapter 5 that policy-making is directed at the specification of the
spheres of autonomy of equals. A policy which awards to someone,
say, a black member in a predominantly white community, less than to
others, on the grounds that he is considered to be worth less (‘Blacks
don’t deserve more because they are inherently worth less than whites’)
involves a blatant denial of the status of the person as an equal. It cannot,
therefore, rest on a reasonable specification of the autonomy spheres of
equals; thus, it is constitutionally illegitimate.
I believe that the second idea is correct, too. Read narrowly, it argues

that the fact that the government, rightly or wrongly, considers some-
one’s activity to be ethically worthless provides no reason for the
prohibition of that activity. In this narrow formulation most people
would agree with it. This becomes clear when placing oneself in the
position of the person to be coerced. It is one thing to accept someone—
say, the Pope—as an authority and obey his directives prohibiting certain
activities even when on occasion one disagrees with them. It is quite a
different thing to have certain activities prohibited by someone whom
one does not accept as an authority and with whom one disagrees about
the ethical value of these activities. I cannot see how I, personally, could
in the event of such a clash of conceptions of ethical value regard as
legitimate someone else’s orders to obey him; and I also believe that
almost everyone holds the same view with regard to himself. But if we,
individually, think that such coercion would always be wrong when
administered on ourselves, then we cannot without contradiction hold
that it would sometimes be right to administer it on someone else. As
Joel Feinberg puts it with regard to a parallel point: ‘Demonstration of
the doctrine is not possible, but the reader may find that it resonates with
something in his most fundamental moral attitudes—particularly some
of the attitudes he holds towards himself.’17

There is, however, a wider reading of Dworkin’s thesis, which goes
beyond prohibiting activities regarded as ethically worthless, namely the
idea that the state should be neutral with regard to the good life; or as
I would prefer to say, the state should be neutral with regard to
questions of ethics, i.e. duties a person owes to herself. The state has

17 Feinberg, The Moral Limits of the Criminal Law, v. 3: Harm to Self (Oxford University Press, 1986), 52.
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many ways of taking sides in questions of ethics without prohibiting
activities. Joseph Raz agrees with the narrow reading presented above in
that he objects to the state resorting to coercion to further the well-being
of its citizens, but he is very much in favour of the state resorting to non-
coercive means: the state should, for Raz, create valuable options and
remove (non-coercively) worthless ones; it should tax worthless activ-
ities and subsidize valuable ones, and it should encourage people to
engage in valuable activities and discourage them from engaging in
worthless ones.18 This distinction between coercive and non-coercive
means to get people to do the ethically right thing is, however, deeply
problematic. Raz rejects coercion because of the disrespect it shows for
the agent’s autonomy.19 But taxation, or imposing oneself as an
unwanted ethical adviser, in order to discourage a person from engaging
in certain activities, or refraining from creating a specific option on the
ground of ethical disapproval, equally shows disrespect for the person’s
ethical views:20 the state makes it impossible for a person to pursue her
project (removal of option), or it attaches negative consequences to a
person pursuing her project (taxation, discouragement), on the ground
of ethical disapproval. Thus, it is impossible to pursue perfectionist
policies in the way Raz envisages without showing exactly the kind of
disrespect to people which he rightly wants to avoid; and this strikes me
as offensive to the idea of personal freedom. Therefore the wider reading
of Dworkin’s comment on equal respect, namely a commitment to state
neutrality in questions of ethics, should be adopted.
The problem with Dworkin’s right to equal concern and respect, as

quoted above, is that it does not reflect the ways in which governments
or legislatures actually reason about policies. The arguments used are
(fortunately) only very rarely of this vulgar kind. No legislature endowed
with any traces of democratic culture makes a law against a certain
group ‘on the ground that some citizens are entitled to more because
they are worthy of more concern’; and only rarely do legislatures make
laws limiting an unpopular group’s freedom ‘on the ground that one
citizen’s conception of the good life of one group is nobler or superior to
another’s’. Rather, policy-makers rely on much subtler, autonomy-related
arguments. In the times when homosexual sex was still a constitutional

18 Raz, The Morality of Freedom (Clarendon Press, 1986), 417.
19 Ibid., 410.
20 Waldron, ‘Autonomy and Perfectionism in Raz’s Morality of Freedom’, (1988–89) 62 Southern California
Law Review 1097, 1141–52.
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issue in the Western world, one of the strategies to rephrase the debates
about the prohibition of homosexual sex in terms of autonomy was to
argue that permitting such sex would lead to an estrangement of the
majority from the community because they could not regard themselves
in a genuine community with people engaging in what they regarded as
degraded lifestyles.21 Since from the perspective of most people, being in
a community with people who hold ethical views similar to one’s own is
of value, this is an autonomy-based argument: the autonomy of some
(homosexuals) has to be limited in order to protect the autonomy
interests of the majority in identifying more closely with their commu-
nity.22 The example Kumm discusses in various places is the prohibition
of gays from serving in the army. Again, the reason given for this policy
was not that ‘gays are worth less than others’, or that ‘gay lifestyles are
inferior, and therefore options should be removed from them’ but rather
that allowing gays to serve in the army would lead to a decline in its
military strength because of anticipated tensions between the gay and
the straight soldiers.23

Here are more examples. The prohibition or regulation of headscarves
or other forms of religious dress in schools and universities might be
justified not on the ground that ‘Muslims are worth less than Christians’,
or that ‘Islam is a degraded religion’, but rather on the ground that
headscarves might impermissibly influence or impose pressure on others
to also dress in certain ways, or that the permissibility of a specific form of
religious dress might encourage the parents of the student to exert
pressure on her to make use of this option.24 A demonstration of fascists
might be prohibited not because the fascists are regarded as worth less
than other people, but because the expression of their views offends or
scares the people living in the area;25 pornographic or blasphemous
speech, too, might be prohibited because of its offensiveness, which
affects the offended people’s ability to lead their lives without being

21 See Dworkin’s subtle discussion of the various arguments against liberal tolerance in Sovereign Virtue:

The Theory and Practice of Equality (Harvard University Press, 2000), ch. 5.
22 I argued in Chapter 5 (section IV.4.a) that we should not conceive of autonomy as being only about
activities; rather it is more generally about control over one’s life; and since the ability to identify
with one’s fellow citizens may be a part of one’s goals in life, a policy which promotes this kind of
identification enables people to realize their projects; thus it is autonomy-based.
23 Smith and Grady v. United Kingdom (2000) 29 EHRR 493, paras. 77–80.
24 Cf. R (SB) v. Governors of Denbigh High School (2006) UKHL 15, paras. 97, 98 (Baroness Hale).
25 Cf. National Socialist Party of America v. Village of Skokie (1977) 432U.S. 43. (where the US Supreme Court
however held in favour of the fascists).
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exposed to such influences and attitudes,26 or in order to prevent harm to
minors.27 What these arguments have in common is that they do not
openly rely on a denial of the status as an equal or a denial of the equal
respect to be shown for an ethical view, but that at the same time some of
them may seem uncomfortably close to such impermissible arguments.
They are the kinds of argument which would be readily embraced by
someone who disliked a particular group or lifestyle but was aware that
citing his and his fellow citizens’ dislike would not count as an acceptable
reason for limiting their autonomy.
As a preliminary point, when trying to resolve these cases, it is

important to understand that the threats to autonomy invoked by the
majority are not necessarily unreal. Sometimes, of course, they are
bogus arguments put forward by those who want to discriminate against
some group and are trying to save their policies by appealing to some
autonomy-related argument. But sometimes they are not. I find it very
plausible to assume that someone who intensely dislikes gays may find it
easier to live his life in a way which corresponds to his self-conception in
an environment where they and their views are not prevalent. This is in
principle just the same as someone who intensely dislikes fascists, and
who will have a life which corresponds better to his idea of giving his life
meaning and value in a community where he does not constantly face
fascist neighbours and work colleagues. The point is that our social
environment does make a difference to our ability to lead our lives
according to our own set of values: while being confronted with life-
styles that are very different from one’s own may be enriching, it can
also be perceived as unsettling and it may make it more difficult to form
close ties with one’s fellow citizens. Or imagine there was evidence that
children were likely to learn less in the presence of a teacher wearing a
headscarf because, say, they were not able to connect to the teacher on
a personal level in a way which is beneficial for studying. Of course, this
might be based on dislike or simple prejudices, but the loss in education
and therefore autonomy would be real.
In resolving the issue of when autonomy-related harm which arises ‘in

the neighbourhood’ of moralism counts, I shall distinguish between two
scenarios. The first situation concerns cases where the harm rests on the
ethical dislike of one person or group for another: when, for whatever reason,

26 Cf. Wingrove v. United Kingdom (1997) 24 EHRR 1, para. 47: the goal of the anti-blasphemy legislation
was to prevent the causation of ‘justified indignation’.
27 Handyside v. United Kingdom (1979–80) 1 EHRR 737, para. 52.
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the dislike fades away, the harm disappears as well. For example, let us
say that one possible reason for prohibiting headscarves in the classroom
could be that the children and their parents simply disapprove of Islam.
Forcing the children to attend school with Muslim teachers will quite
plausibly lead to some real harm for the education of the children
because it will be harder for them to build up a good relationship with
the teacher. Another example is that homophobic people may experi-
ence a real loss when having to live in an environment where homosex-
uals are present. The third example is the offence caused by the existence
of pornographic or blasphemous expression in the respective commu-
nity. In all cases, when the dislike fades away, so does the harm to
autonomy: when the children and their parents stop disliking Muslims,
they will no longer have a problem connecting to the teacher and will
therefore suffer no harm in their education; when the homophobic
people stop disliking homosexuals they will no longer see any disadvan-
tage in sharing their social environment with them; and when the
pornography and blasphemy haters stop being ethically opposed to
pornography and blasphemy, they will no longer be offended by its
mere existence and thus no longer suffer a harm to their autonomy.
The proper way of dealing with the problem of whether to acknowledge

harmflowing fromethical dislike is straightforward: itmust not be accorded
any weight in a political community committed to personal freedom.
While, to repeat, the loss in autonomy may be real, the price to pay for a
commitment to freedom must be that others use their freedom in ways
which one finds ethically wrong. Therefore, permitting the harm flowing
from ethical disapproval as a reason for the restriction of the other person’s
autonomy would undermine the commitment to personal freedom.
The situation where the harm rests on ethical disapproval must be

distinguished from the second scenario where, while ethical disapproval
may be present, it does not cause the harm. Take the case of a Nazi
demonstration in a Jewish neighbourhood.28 Presumably the Jews in the
area will intensely dislike (ethically disapprove of ) Nazi lifestyles. But that
in itself could not justify the prohibition of the demonstration. Rather, the
question must be whether the demonstration involves an independent
harm to their autonomy, for example an attack on their sense of self-
worth.29 As a second example, take the case of gays in the army, and

28 National Socialist Party of America v. Village of Skokie (1977) 432 U.S. 43.
29 As I have stated in Chapter 6 (section IV.1.b), I believe that people have an important autonomy
interest in their recognition as equals, or at least the absence of denial of their equal importance.
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assume (counterfactually30) that the argument against allowing gay sol-
diers to serve is that doing sowould lead to the possibility of sexual tensions
between gay and straight soldiers and that such tensions would detract
from the army’s fighting power. This argument is not based on dislike of
gay people (for example, it applies in the same way to heterosexual men
andwomen serving together). It is therefore a permissible autonomy-based
argument. This does not imply, of course, without further argument that it
will justify the proposed policy. Rather, whether or not it does will depend
in particular upon whether it survives the balancing stage of the propor-
tionality test andwhether it is coherent31 (it seems unlikely that it would be
coherent to let heterosexual men and women serve together but not
homosexual and heterosexual men because the kinds of sexual tensions
which might arise would presumably be similar).
So when assessing the legitimacy of a goal as part of the first stage of the

proportionality test, onemay start by excluding openlymoralistic goals such
as ‘this particular form of sex ought to be prohibited because it is morally
wrong’. However, one must not stop there. When goals are offered which
are about protecting others from a certain harm to their autonomy—such as
the harm flowing from offence—we must ask whether this harm rests on
ethical disapproval. When it does, the goal is impermissible.
The conception of the legitimate goal stage of the proportionality test

advocated here has at least three important advantages. First, its mere
existence as a doctrine of constitutional law has a disciplining effect on
public authorities in that they will from the very beginning of the
legislative or executive decision-making process—long before the matter
comes before a court—be aware of the impermissibility of reasons based
on ethical dislike, and will therefore from the outset design policies
around permissible reasons. Second, when the matter does eventually
reach a court, public authorities will usually not even try to rely on
impermissible reasons.32 With regard to Smith and Grady, Kumm rightly
points out that it is highly plausible to assume that homophobia fea-
tured, as a matter of psychological historical fact, in the motivation of
the ban on gays to serve in the army: arguments such as ‘gays are

30 The real argument relied on was not about sexual tensions, but rather about the dislike that the
heterosexual soldiers would feel towards their homosexual colleagues, which would then lead to a
decline in cohesion and thus affect the army’s fighting power.
31 On the relevance of coherence as an aspect of equality, see Chapter 5, section V.
32 Kumm, ‘Political Liberalism and the Structure of Rights: On the Place and Limits of the
Proportionality Requirement’, in Pavlakos (ed.), Law, Rights and Discourse: The Legal Philosophy of Robert
Alexy (Hart Publishing, 2007), 131, 146.
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disgusting’; ‘we don’t want gays here’; ‘the military is an institution for
real men’.33 Interestingly, none of these ‘arguments’ made it to the UK’s
submissions before the ECtHR; rather the Court was presented with
what Kumm calls ‘sanitized’ arguments34 about operational effective-
ness, unit cohesion and the like. So what had happened in the meantime
is that the clearly impermissible homophobic arguments had been
replaced with arguments that are permissible but—and this, too, is
typical—eventually did not justify the policy in its entirety. Third, for
the constitutional judge, the legitimate goal stage performs an important
function within the proportionality assessment because it excludes, right
from the start, impermissible goals and thus pushes him on the right
track by forcing him to identify permissible arguments whose actual
strength can then be examined at the later stages of the test.
The gist of my argument in the preceding paragraphs is neither new

nor original; in fact anti-perfectionism has for a long time been a domin-
ant strand in political theory, and for the reasons I have given, I regard
Raz’s more recent attempts to challenge it as unconvincing. However,
when it comes to the record of the courts, the picture is more mixed. My
point here, in line withmy reconstructive account, is not to argue that the
courts have indeed accepted the argument developed above; rather it is
that even if they have not, they should, on the basis of their own record,
subscribe to it. Or, to put it differently: I believe that there is no other
principled approach to the issue of moralismwhich fits the case law better
than the approach developed above. Let me illustrate this with a couple
of cases from the ECtHR relating to sexual orientation. In Dudgeon v.
United Kingdom,35 the ECtHR declared a law prohibiting homosexual sex
a violation of Article 8 ECHR. That may seem like a confirmation of the
argument made here, but the Court was very vague in its reasoning. It
first accepted that the policy pursued a legitimate goal, namely the
protection of morals.36 The fact that the Court even regarded the protec-
tion of morals as a legitimate goal seems to run against the approach
defended here; but the Court was forced to this conclusion because the
protection of morals is explicitly listed as a legitimate goal in Article 8(2)
ECHR. However in the next step it denied that there was a pressing social

33 Ibid.
34 Kumm, ‘Institutionalising Socratic Contestation: The Rationalist Human Rights Paradigm, Legitimate
Authority and the Point of Judicial Review’, (2007) 1 European Journal of Legal Studies, 19.
35 Dudgeon v. United Kingdom (1982) 4 EHRR 149.
36 Ibid., para. 46.
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need for the prohibition of sodomy in Northern Ireland,37 and thus let the
policy fail at this early stage of the proportionality assessment. It could
have stopped there: when there is no pressing social need, nothing can
save an interference with a right from amounting to a violation. How-
ever, the Court carried on in its assessment of the proportionality of the
measure and also declared the law disproportionate to the legitimate aim
(of protecting morals).38 This seems to indicate that it did indeed see
some merit in the law because otherwise there would have been nothing
against which the privacy interest of the applicants could have been
balanced. So while the judgment has been hailed as a triumph for gay
rights, its language is highly guarded and its reasoning is (possibly delib-
erately) vague and confusing. In Laskey, Jaggard and Brown v. United
Kingdom,39 decided a few years later, the issue was whether the UK had
been justified in prosecuting men who had participated in homosexual
sadomasochistic group sex orgies involving considerable violence. Here
the Court tried to avoid the issue of moralism altogether by not at all
referring to the protection of morals. It decided against the applicants on
the grounds that the activities involved significant physical injury,40

completely ignoring the obviously important point that all participants
had consented to the injury. I do not express a view on whether this case
was decided rightly or wrongly, but it is plainly impossible to assume that
the Court itself was convinced by its obviously incomplete argument. But
the tendency to dodge the hard issues about the general permissibility of
moralism is probably typical. This lends support to my view that there is
not even a consistent doctrinal approach, let alone a coherent one, in the
case law of the courts on this issue; in other words, there is no viable
alternative to the view which I expressed above and the core elements of
which are supported by the dominant strand of liberal thinking.
One might say, presumably with some support from the case law, that

the extent to which specific moralistic preferences are accepted as valid
reasons by the courts will partly depend on the prevalence of those views
in society at large. Judges will by and large have the samemoralistic views
(or prejudices) as society at large, and it is therefore unrealistic to assume
that they will exclude moralism in general from their deliberations.41

37 Ibid., para. 60. 38 Ibid., paras. 60–1.
39 Laskey, Jaggard and Brown v. United Kingdom (1997) 24 EHRR 39. 40 Ibid., paras. 43–6.
41 This point can be seen as a facet of the debate about the desirability of judicial review because it raises
doubts about whether courts will significantly improve the overall protection of rights. See Waldron,
‘The Core of the Case Against Judicial Review’, (2005–6) 115 Yale Law Journal, 1346, 1404–5.
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That may or may not be true as an empirical observation, but it is not my
concern here because this view could not possibly form the basis of a
plausible reconstructive theory of rights. To repeat, I am not interested in
what judges, as a matter of fact, are likely to do, or which views of
moralism they are likely to hold, but in the different question of which
coherent set of principles makes most sense of the practice of consti-
tutional rights law, implying that judges ought to adopt it, independently
of whether they as a matter of fact have adopted or will adopt it. But it
would be incoherent to hold that judges should follow the views of their
society in accepting or excluding moralistic preferences. It would, for
example, imply that in a generally homophobic society, it is morally
permissible to punish active homosexuals, or that in a generally Islamo-
phobic society, it would be permissible to deny Muslims advantages that
other groups enjoy simply on the basis of them being disliked. However
accurate as a description of what is actually happening, this theory must
be unattractive as a prescription and cannot therefore claim to reconstruct
the practice in a coherent way.

iv. the suitability and necessity stages

1. General

The point of the principle of suitability is to establish the extent to which
the two (or more) relevant autonomy interests at stake clash. Put
negatively: the point of the suitability stage is to sort out those cases
where upon a closer look there does not actually exist a conflict of
autonomy interests. The principle of suitability holds that there must
be a rational connection between the act that interferes with the right and
the legitimate goal; the interference must be a suitable means of contrib-
uting to the realization of the legitimate goal at least to a small extent. If
it does not contribute to its realization at all, then there is no conflict
between the two autonomy interests at stake: a conflict of interests
means that one can realize one interest only at the cost of the other;
however, here the right is limited with no corresponding gain for
the legitimate goal. Conversely, if the interference contributes to the
achievement of the goal to some extent, however small, then the
suitability test is satisfied because it has been established that there is
indeed a clash of the two interests.
The principle of necessity holds that there must be no other, less

restrictive policy that achieves the legitimate goal equally well. There
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are two basic situations where a policy is unnecessary. In the first, the
state does all that is necessary, and more. To the extent that the state goes
beyond what is necessary, there is, again, no clash of values. It would
therefore also be possible to resolve such a case under the suitability
principle by arguing that to the extent that the measure goes beyond
what is necessary, it is not a suitable means of achieving the goal
(because the goal has already been achieved). For example, if, similar
to the case of Handyside v. United Kingdom,42 a book is banned in order to
remove it from circulation (and let us assume that this happens for a
legitimate reason, such as the protection of minors), then, depending on
the circumstances, it may not be necessary to seize, forfeit and destroy all
existing copies of the book or to punish the publisher, because the goal
may already have been achieved by the ban itself, unaided by seizure,
forfeiture and destruction.
The second situation is where the state has a choice between two or

more different ways of achieving the goal, and one of them is less
restrictive of the right. Contrary to the first situation, even if the state
chooses the more intrusive policy, there does exist a genuine conflict of
interests. For example, assume that the code of conduct policy in Smith
and Grady v. United Kingdom would have avoided any tensions between
homosexual and heterosexual soldiers just as well as the dismissal of the
homosexual soldiers. It is still the case that there is a conflict of interests
between the homosexual soldiers’ interest in remaining in the army and
the national security interest in that national security can be protected at
the cost of the soldiers’ interest in remaining in the army. But the point is
that the alternative measure would have achieved the goal at a lesser
cost for the homosexual soldiers.

2. A range of possible policies

The traditional formulation of the necessity test, which asks whether
there is a less restrictive but equally effective means, is in some ways
simplistic. The problem is that often there exists an alternative policy
which is indeed less restrictive but has some disadvantage. One can
distinguish three scenarios. First, the alternative policy is less restrictive
but not equally effective. For example, the code-of-conduct policy in
Smith and Grady probably would not have been equally effective: surely

42 Handyside v. United Kingdom (1979–80) 1 EHRR 737. Note that the facts in this case were slightly
different; the example serves only to illustrate the argument.
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dismissing all gay soldiers resolves the problem of possible tensions
between gay and straight soldiers very effectively because there will
simply not be any openly gay soldiers left. It is therefore doubtful that
the code-of-conduct policy would have achieved the goal just as well.
Second, an alternative policy which is less restrictive may require

additional resources to be provided by the state. For example, in Pretty
v. United Kingdom43 the Court could, and indeed should, have considered
not only the alternatives of permitting or prohibiting assisted suicide, but
also the possibility of making assisted suicide permissible within a
regulatory framework designed to minimize the danger of abuse, for
example by requiring certain procedures to be followed, such as the
involvement of a physician. But such a scheme would involve a certain
bureaucratic effort and thus require a certain amount of resources to be
spent; so while the alternative is less restrictive of the right, it involves an
extra cost to be borne by the public. Another example is that of religious
drug use, where one way of controlling the harm associated with making
certain drugs available for religious purposes would be a regulatory
regime designed to limit abuse; but again this involves the spending of
resources.
Third, there may be a policy option that is less restrictive but imposes

a burden on a third party. The difference to the second scenario is that
here a private person as opposed to the political community has to carry
the extra burden. Rather than prohibiting the activity of person A, the
state imposes a lesser burden on person B in order to enable A to follow
her project. Cases involving accommodation often fall into this category:
rather than requiring a religious believer to act against her religious duty,
a relatively light burden is imposed on others to accommodate her.
Structurally, there are two ways to deal with such cases: they can

either be resolved at the necessity stage or the balancing stage. The
necessity stage may be considered the proper place because the question
is whether, in light of a less restrictive alternative, the more restrictive
policy is really ‘necessary’. This seems to be the way favoured in
Canada.44 Alternatively, one could conclude at the necessity stage that
the more restrictive policy is indeed necessary because the alternative
involves an extra cost and cannot therefore be considered equally
effective; the problem then has to be resolved at the balancing stage.

43 Pretty v. United Kingdom (2002) 35 EHHR 1.
44 Grimm, ‘Proportionality in Canadian and German Constitutional Jurisprudence’, (2007) 57 University
of Toronto Law Journal 383.
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This is the solution favoured in Germany.45 But while I believe that the
German approach is preferable for reasons of structural clarity, the
important point is not whether to deal with the issue of a range of policy
options at this or that stage of the test, but, rather, to adequately address
the substantive problem at issue. This problem is that the original
proportionality test is simplistic in suggesting that all we need to look
for is a less restrictive alternative which achieves the legitimate goal just
as well. There will often be a range of possible responses to a social
problem; some will be more restrictive, others more effective; some will
burden one group, others another group. The proper way to handle such a
situationmust be to assess all possible policies relative to each other.46 This
follows from the purpose of constitutional judicial review, namely ensuring
that the state picks one of the reasonable policies, as opposed to an
unreasonable one. Whether a policy is reasonable can only be assessed
by comparing it to all other possible policies. In particular, it cannot be
assessed by comparing it only to the alternative policy of non-interference.
Let us apply this approach to the first and second scenario presented

above.47 In the first, the alternative policy is less restrictive but not
quite as effective. The question is whether the more restrictive policy
can be regarded as superior to both the less restrictive and the permissive
policy. On the assumption that the more restrictive policy can be
defended in relation to the permissive policy, the crucial question is
whether the policy-maker could also reasonably conclude that the more
restrictive policy was superior to the less restrictive one. Thus, the
question is whether the additional gain of the more restrictive policy
(the difference between what the more restrictive policy achieves rela-
tive to the less restrictive policy) justifies the additional burden on the
right-holder. In Smith and Grady, the question would be whether the
dismissal policy can be regarded as superior to the code-of-conduct
policy and the tolerance policy. Let us stipulate for the sake of the
argument that relative to the tolerance policy, the dismissal policy avoids
a harm of 100 units to national security. If most but not all of this harm
can be avoided by introducing the code-of-conduct policy—let us say,
only a harm of 10 units would remain—then the question is whether the

45 Ibid.
46 A similar approach has been proposed by Hickman, ‘The Substance and Structure of Proportionality’,
(2008) Public Law 694, 711.
47 The third one does not raise special structural problems: to the extent that accommodation of, for
example, the religious believer is required, a limitation of his freedom would be either unnecessary
or disproportionate, depending on whether one follows the Canadian or the German approach.
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policy of dismissing the gay soldiers could also be justified if the gain was
only 10 instead of 100 units.48

In the second scenario, the question is whether the state can reason-
ably conclude that prohibiting a certain activity is superior both to the
absence of any regulation and to a regulatory policy scheme which
avoids or minimizes risks but requires some additional resources. The
problem with the regulatory regime is that the right-holder demands
that the state spend a certain amount of resources to enable him to
follow his project, and that he thereby shifts the cost of his project on to
others (the public). This raises the question whether the state may be
under a duty to accommodate him.49 While I do not offer a comprehen-
sive theory of accommodation in this book, I will make a proposal for
this particular scenario. A proponent of what I called ‘the dominant
narrative’50 could try to justify the need for accommodation by arguing
that accommodation was necessary where a human or constitutional
right, as opposed to a simple interest, is at stake: under the dominant
narrative, rights carry a special importance which is intimately con-
nected with their special normative force. Because of this, the argument
would be, the community will not normally be entitled to limit an
activity protected by a right if it is possible to accommodate the agent.
But this approach must fail because, as has been demonstrated, the

twin ideas of special importance and special normative force, while
intuitively appealing to many, are incoherent: there is no principled
way of distinguishing between rights and mere interests; and because
of this impossibility this book concluded, supported by the practice of
the global model, that there is a constitutional right to everything which
is in the interest of a person’s autonomy.51 But then we cannot rely on
the ideas of special importance and special normative force to justify the
need for accommodation unless we hold that there is the need for
accommodation in every case where someone’s interests are affected;
and that would surely go too far.
I want to make a different proposal which offers a more convincing way

of making sense of the widely held intuition that some accommodation of

48 This is on the assumption that the burden of the code of conduct on the soldiers would be considered
negligible. It also leaves aside the issue of the possible bureaucratic cost of setting up and enforcing
the code of conduct.
49 On accommodation, see Chapter 6, section IV.1.b.
50 See Chapter 1, section II.
51 See Chapter 4, section I.
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the kind discussed here may be required, and I will use the example of
assisted suicide to explain it. As a theoretical experiment, imagine that
every person in the community had an interest in being able to receive
assistance with her suicide should she need it to realize her project of dying
with dignity at some point. Under these circumstances it wouldmake sense
for the state to provide the option of a regulatory regime designed to
minimize the dangers associated with an unrestricted permissibility of
assisted suicide (i.e., abuse). While this would create an additional cost to
be borne by everyone, it would also enable everyone to pursue the
project of dying with dignity should this become necessary.52 The
provision of the regulatory regime would be what I called the ‘provision
of a public service’ in Chapter 6. It is not different in principle from the
provision by the state of infrastructure or swimming pools: it enables
people to give their lives meaning and direction by providing them with
an option they would otherwise not have (swimming pool) or that
could otherwise be limited (as arguably in the case of assisted suicide).
The creation of such options is justified, as argued in the previous
chapter, if it creates more freedom than it takes away. So if in a society
of adherents to the idea of a self-determined death the state could enable
people to live (and end) their lives according to their common self-
conception by providing a system that minimized the risk of abuse but
required a moderate amount of public resources, then the state could be
justified or possibly required to introduce such a system.
The problem is that, of course, not all people will value this particular

option: for those who reject the idea of assisted suicide, the state creating
and supporting a regulatory regime to enable people to engage in
assisted suicide is analogous to the situation where the state funds
opera houses which are not appreciated by rock fans. Thus, someone
could argue that the state cannot be under an obligation to create a
particular option if this required the spending of public money: it would
oblige some to pay for the projects of others. But this argument would
be rash. If it were correct, then the state could never provide any public
good or service if there were just one person who did not want to use it;
and that would make the provision of such goods and services almost
impossible in practice. Thus, it would be a mistake to declare the
provision of a specific public good or service impermissible or not

52 There might be the additional problem that even a regulatory regime could not prevent all instances
of abuse. This problem should be dealt with according to the principles developed above for the first
scenario (the alternative policy is less restrictive but not equally effective).
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required just because it would not be used and welcomed by all. Instead,
the preferable way of thinking about the issue is not to focus on one
specific option—such as assisted suicide—but rather on the general avail-
ability of some measure of accommodation where it is needed in order
to enable persons to pursue their important projects. Thus, every person
who has or develops at some point in her life an important autonomy
interest in an activity which is not in itself harmful to others but whose
permissibility has negative side effects which can only be controlled by
a regulatory regime, knows that the state will provide the necessary
regulatory regime rather than prohibit the respective activity, in order to
enable her to pursue her project. Every person has to contribute the—
marginal—cost towards the funds required for the respective regulatory
regimes, and every person gets in return the security that the pursuit of
important projects will not normally be made impossible because of side
effects which could be prevented by a regulatory regime. A state that
follows this general policy increases the overall level of autonomy of its
citizens at a marginal cost for each citizen.
This way of explaining why there may be the need for accommoda-

tion in the scenario discussed in this section avoids the mistake of
defending such necessity simply on the ground that a ‘right’ is at stake,
and additionally it offers an explanation as to why others should be
under a duty to pay for an agent’s pursuit of his project. Furthermore,
just like the approach of the proponent of the dominant narrative, the
approach proposed here will limit the need for accommodation to
particularly important autonomy interests—such as arguably autonomy
interests in engaging in certain religious duties or in a dignified death—
because it would seem absurd to require the state to set up regulatory
regimes for every trivial interest that a person might have or develop
(such as feeding the birds). Thus, it achieves the same result of endorsing
the need for accommodation under certain circumstances; but it does so
in a morally coherent way.

v. the balancing stage

1. General

When reaching the balancing stage, it has already been established that
there is a genuine conflict of autonomy interests which cannot be
resolved in a less restrictive but equally effective way. The point of the
balancing stage is to determine which of the two (or more) autonomy
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interests takes priority in the specific circumstances of the case. To this
end, the two interests have to be ‘balanced’ against each other.
In the previous chapter I presented a theory of balancing; I will only

briefly summarize some of the main points here. Balancing is sometimes
taken to refer to simple consequentialist trade-offs or mechanical ways of
quantification. But that is not what it means in constitutional rights law,
where at the most general level it simply points to the necessity of
resolving a conflict of autonomy interests in line with sound moral
principles (balancing as reasoning). Those principles will sometimes
indeed require that the respective interests be placed on an imaginary
set of scales (autonomy maximization; interest balancing); however in most
cases the moral argument will be more complex and what I called formal
balancing will be required.
The insight that balancing in constitutional rights law does not neces-

sarily refer to consequentialist approaches or to mechanical ways of
quantification can sometimes lead to results that may seem paradoxical
at first glance. For example, it is uncontroversial that it would be imper-
missible for the state to set up a policy which makes it permissible to kill
one person in order to use his organs to save the lives of five. Thus, killing
the one would be disproportionate to the goal of saving the five. This may
sound paradoxical because, on balance, five lives seem to outweigh one
life. But the paradox disappears when we realize that contrary to some
common usage, balancing in constitutional rights law is not always about
autonomy maximization or interest balancing. Rather it is about the
sacrifice that can legitimately be demanded from one person for the benefit of
another, and it cannot be demanded of a person to sacrifice his life to
enable others to be saved through the use of his body parts.

2. The margin of appreciation

One of the conclusions of Chapter 5 was that the acts of the elected
branches are legitimate when they rely on a reasonable (as opposed to the
one correct) specification of the spheres of autonomy of equal citizens. It
is primarily at the balancing stage that the reasonableness requirement
comes into the proportionality test: rather than asking whether the
balance has been struck in the one correct way, the question is whether
it has been struck in a reasonable way. Different doctrinal tools have been
developed by courts to integrate the reasonableness requirement
into the proportionality test; I will briefly discuss the approaches of the
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ECtHR, the Canadian Supreme Court and the German Federal Consti-
tutional Court.
The ECtHR relies on the doctrine of the margin of appreciation. As

George Letsas has pointed out,53 this concept is used in two different
ways by the Court. First, the Court refers to it in the context of whether
the member state struck an acceptable balance between the right and the
competing public good (this is what Letsas calls the substantive concept,
and what British lawyers sometimes call, misleadingly, democratic defer-
ence). Second, the Court uses the margin of appreciation doctrine in a
sense which Letsas calls structural and which British lawyers would refer
to as institutional deference: it awards member states a margin of appreci-
ation on the grounds that they are in principle in a better position than
an international court to set up and assess policies. So this concept ‘has to
do with the relationship between the European Court of Human Rights
and national authorities, rather than with the relationship between
human rights and public interest.’54

The margin of appreciation which I have in mind here is the substan-
tive concept. While considerations relating to institutional deference
have a (limited) role to play in constitutional rights law,55 the issue
here is not (institutional) deference but the acceptable balance between
conflicting interests; and according to the substantive concept of the
margin of appreciation, the elected branches enjoy a certain leeway in
this regard. This leeway or margin reflects and integrates into the
proportionality test the fact that for democratic decision-making to be
legitimate, all that is required is that the elected branches come forward
with a reasonable (as opposed to the one correct) solution to a conflict of
interests.56

The version of the proportionality test used in Canada varies slightly
from the European one in that the balancing is often conducted at the
minimal impairment stage (which in European terminology would be
the necessity stage).57 While the Canadian Supreme Court does not
seem to have developed a uniform approach to the issue yet, it seems

53 Letsas, ‘Two Concepts of the Margin of Appreciation’, (2006) 26 Oxford Journal of Legal Studies 705.
54 Ibid., 721.
55 See Chapter 5, section VI.2.
56 For an argument which reaches a similar conclusion on the basis of an Alexian framework, see
Afonso da Silva, ‘Comparing the Incommensurable: Constitutional Principles, Balancing and Rational
Decision’, (2011) 31 Oxford Journal of Legal Studies 273.
57 For an insightful comparison of the tests used in Canada and Germany, see Grimm, ‘Proportionality
in Canadian and German Constitutional Jurisprudence’, (2007) 57 University of Toronto Law Journal 383.
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clear that it has considerably softened its strict approach in Oakes,58

which, taken literally, would have left the legislature only one constitu-
tionally acceptable option when limiting a Charter right.59 Occasionally
the Court refers to the idea of the legislature enjoying a ‘margin of
appreciation’60: the term has been imported from Europe. In other
places the Court states that ‘the legislature must be given reasonable
room to manoeuvre’,61 a phrase whose point is to indicate that the
legislature need not find the one right answer to the rights question.
This sits well with the approach proposed here.
The German Federal Constitutional Court employs a different ter-

minology to achieve the same result: rather than insisting that the public
interest outweigh the right—which would indicate the employment of a
correctness test—it often uses a negative formulation, stating that the
balancing test is satisfied if the interference is ‘not disproportionate’ or
‘not out of proportion’.62 So rather than requiring positively that the
policy be proportionate, the Court demands negatively that it not be
disproportionate. The effect of this is to give the necessary leeway to
the elected branches. Occasionally the Court uses formulations that
indicate even more clearly that the approach it uses is really a reasonable-
ness approach, for example when it states that there must be ‘a relation-
ship [between the seriousness of the interference and the weight of the
reasons supporting the interference] that can still be considered as
reasonable’.63

Understanding the doctrine of the margin of appreciation as incorpor-
ating the reasonableness requirement into constitutional rights law helps
clarify a mistake, or at least an overstatement, made by some critics of
judicial review who argue that judicial review removes questions of
rights from the democratic process. The opposite is true for the theory
of rights underlying the global model: judicial review leaves the specifi-
cation of the spheres of autonomy of equal citizens—the specification
of their rights—to the democratic (majoritarian) process. It does not

58 R. v. Oakes (1986) 1 SCR 103.
59 For an account of this development in the Court’s jurisprudence see Choudhry, ‘So What Is the Real
Legacy of Oakes? Two Decades of Proportionality Analysis under the Canadian Charter’s Section 1’,
(2006) 34 Supreme Court Law Review 501.
60 Irwin Toy Ltd. v. Quebeck (Attorney General) (1989) 1 SCR 927, 999.
61 R. v. Edwards Books and Art (1986) SCR 713, 795.
62 See for example BVerfGE 65, 1, 54.
63 BVerfGE 76, 1, 51.
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require the elected branches to conform to the preferences of the consti-
tutional court; the constitutional court will not even make public its
favourite way of specifying rights in any given case. Rather, it will only
step in when the specification of the spheres of autonomy of the citizens
has been carried out in an unreasonable way, meaning that it is outside
the state’s margin of appreciation and therefore beyond the range of
reasonable responses to a conflict of autonomy interests. Some examples
from the ECtHR’s jurisprudence will clarify this point. In Pretty,64 the
Court did not decide the issue of how to resolve the conflict between the
right to die with dignity and the interests of old or weak persons in being
protected from abuse, thus taking away this important issue from the
elected branches. Rather, it decided that both policy options—making
assisted suicide legal, thus protecting the autonomy interests of termin-
ally ill persons to die with dignity, and prohibiting assisted suicide, thus
preventing an abuse of a permissive policy which could lead to vulner-
able persons being killed or bullied into suicide by relatives—were
acceptable specifications of the rights of the people in the given circum-
stances. In Şahin,65 the Court did not decide how to best resolve the
conflict between a Muslim woman’s autonomy interest in wearing a
headscarf in a public university in Turkey and an assumed public interest
in secularism, thus removing this important issue of rights from the
elected branches; rather it held that both allowing and prohibiting the
headscarf was a permissible specification of the spheres of autonomy of
Muslim women wishing to wear headscarves. In Odievre,66 the Court did
not decide the rights issue of whether adopted children ought to have the
entitlement to be informed of the identity of their biological parents;
rather it held that both policy options were within France’s margin of
appreciation and therefore acceptable specifications of the rights of the
affected persons.
Now, one might object to the use of the above examples because in

each case the Court decided that there was no violation of rights. Would
it be true to say that the Court claims to have found the correct
interpretation of the rights issue, thus removing it from the legislature,
in a case where it holds that there is indeed a violation of rights? It would
not be true, as the following example will show. In Jersild,67 the Court
decided that the punishment for promoting racist speech of a journalist
who had produced a documentary about the problem of racism among

64 Pretty v. United Kingdom (2002) 35 EHHR 1. 65 Şahin v. Turkey (2007) 44 EHRR 5.
66 Odievre v. France (2004) 38 EHRR 43. 67 Jersild v. Denmark (1995) 19 EHRR 1.
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some Danish youths violated his right to freedom of expression. The
Court did not decide for Denmark how to deal with racist speech, thus
removing this important issue from the democratic agenda. Rather, it
accepted that Denmark enjoys a margin of appreciation with regard to
the issue of how to deal with racist speech, but that by punishing a
journalist who had tried, without any racist intentions, to raise aware-
ness for a serious social problem, the Danish authorities had gone too far
and stepped outside their margin of appreciation.
Of course it is possible to have a debate in all constitutional rights

cases about whether the respective constitutional court correctly deter-
mined the limits of the reasonable; and of course there will be cases
where the respective court did not get them right. But whether or not a
court made a mistake in a given case, or whether or not a court is on the
whole more likely to get right or wrong the question of the margin of
appreciation and thus the limits of the reasonable, is a debate which must
be conducted independently from the point which is at issue here,
namely the overstated objection to judicial review which claims that
constitutional courts, even when they identify the margin of appreci-
ation correctly, unjustifiably remove issues of rights from the democratic
process.

vi. conclusion

This chapter presented an account of the principle of proportionality,
and given that that principle is at the heart of the global model of
constitutional rights, we now also have a theory of the global model.
In a nutshell it is this. At the centre of most policy-making and consti-
tutional rights law lies the issue of conflicts of autonomy interests.
A proper understanding of the value of democracy requires that these
conflicts be resolved in a way which is reasonable (as opposed to
correct). Thus, the role of the courts is to police whether a conflict of
autonomy interests has been resolved in a reasonable way by the elected
branches. The proportionality test is the doctrinal tool which enables
them to carry out this task. At its first stage—legitimate goal—it identi-
fies a relevant autonomy interest which is a candidate for conflicting
with the right; moralistic goals are impermissible in spite of some-
times being autonomy-related. At the next two stages—suitability and
necessity—it ensures that there is in fact a conflict between the interest
protected as a right and the conflicting interest, which cannot be
resolved in a way which is equally effective but less restrictive of the
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right. At the final stage—balancing—it determines whether the conflict
has been resolved in a reasonable way, relying on the margin of appreci-
ation (or parallel) doctrine in order to award the elected branches the
necessary leeway. Thus, the principle of proportionality provides a
structure which guides judges in their task of assessing whether an act
of a public authority is constitutionally legitimate in that it respects the
conditions of democracy.
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Conclusion

The theory of the global model of constitutional rights which this book
proposes and defends employs a number of abstract concepts and values
which it interprets in sometimes conventional, sometimes original ways.
The value of personal autonomy was introduced in Chapter 2 in a rela-
tively innocent way as having some explanatory force with regard to
some of the features of the global model. But in subsequent chapters it
became clear that it is indeed, next to equality, the controlling value not
only in constitutional rights law but in politics as well. (Almost) all
policies are autonomy-related in that they must be directed at creating
the conditions for people to live their lives freely (autonomously). In
particular, the value of autonomy pushes a rival value, well-being, out
of the picture; as has been shown, even when we might intuitively think
of the state as protecting our well-being (such as arguably in the case of
social rights, or in the case of so-called community values), this is
actually better explained as serving autonomy.
Equality is, next to autonomy, the second abstract value which is

important for both reasoning with rights and reasoning about policies.
It is the controlling value in the common case of a conflict of autonomy
interests: such conflicts must be resolved in a way which respects the
equal importance of the agents whose autonomy interests clash.
The third important value, democracy, requires the introduction of a

further dimension of autonomy, in addition to the personal autonomy
protected by constitutional rights: political autonomy, which is about the
citizens of a state collectively governing themselves. While collective self-
government is based on the ideal of the consent of the governed, it must
rely on the procedure of majority voting in practice. The resulting gap
between ideal and reality necessitates the acknowledgment of a substantive
requirement, namely that a policy, to be truly democratic and thus consti-
tutionally legitimate, must represent a reasonable, as opposed to the one
correct, way of specifying the spheres of autonomy of equals.



The concept of constitutional rights is given an interpretation here
which flows from this understanding of democracy. Every citizen has
an entitlement to have his or her autonomy interests treated adequately
at all times, where ‘adequate’ means: in line with a reasonable specifica-
tion of the spheres of autonomy of equal citizens. This philosophical
point is translated into a doctrine of rights by protecting every autonomy
interest of a person as a prima facie constitutional right, and assessing the
reasonableness of an interference with the autonomy interest at the
justification stage.
Balancing and proportionality are the concepts used by constitutional

lawyers to conduct this inquiry. They are doctrinal tools the merit of
which is to guide lawyers through or at least direct them towards the
important moral issues in the resolution of constitutional rights cases,
namely conflicts of interests. Their danger is that, if misunderstood, they
may suggest a mistaken simplicity about reasoning with rights: the idea
that the difficult questions about rights can be resolved by recourse to a
largely mechanical exercise of quantification. However, reasoning with
rights will often be extremely complex, and this complexity is reflected
in the complexity of the doctrines of balancing and proportionality
properly understood.
For a theory of constitutional, as opposed to moral or fundamental,

rights, the moral concepts, in the particular interpretations given to
them, must become part of an institutional arrangement involving legisla-
tures, executives and courts. While some believe that questions of insti-
tutional competence are really at the core of any attractive theory of
constitutional rights, the view proposed here is that the moral questions
occupy this privileged place. The institutional design follows by and
large the moral parameters, entrusting to well-designed courts working
under well-designed procedural rules the task of enforcing constitutional
rights by conducting an inquiry into whether the policy in question
represents a reasonable specification of the spheres of autonomy of
equal citizens.
Under the theory proposed here, the main entitlement which rights

confer upon a person is that to be treated with a certain attitude: an
attitude that takes seriously his project of living his life. Every feature of
the theory flows from this basic proposition. The two-stage test, dividing
rights analysis into the prima facie stage and the justification stage,
reflects a useful way of splitting the question of whether the person’s
autonomy interests have been taken seriously into two: the first ques-
tion, to be considered at the prima facie stage, is whether the policy at
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stake affects a person’s control over his life; the second question, to be
considered at the justification stage, is whether it does so in a way which
takes his autonomy interests adequately into account and thus is justifi-
able to him. The wide scope of rights with its arguably counter-intuitive
inclusion of trivial and even immoral activities reflects the fact that
respect for a person’s autonomy requires taking all his projects seriously,
including those of lesser importance and those which are ethically
worthless; this implies that they cannot without further consideration
be excluded from the scope of rights. The proportionality test stands for
the idea that respect for a person’s autonomy demands that any meas-
ures restricting it must pursue a legitimate aim and be suitable, necessary
and not disproportionate to the achievement of that aim. Underlying the
idea of balancing is the insight that taking everyone’s autonomy interests
seriously will involve the necessity of resolving conflicts of autonomy
interests in line with the respective agents’ status as equals. The doctrine
of the margin of appreciation reflects the fact that ‘adequate’ protection of
a person’s autonomy must, particularly in the interest of democracy,
leave a certain leeway to the elected branches.
This, then, is the core of the theory of rights proposed here: the entitle-

ment of every person to be treated with an attitude of respect for her
autonomy. There is something both simple and radical about this propos-
ition. It is simple in that it is a straightforward reinterpretation of main-
stream liberal views about the conditions under which an exercise of state
authority is legitimate. What is radical about it is the institutional imple-
mentation and constitutionalization of this simple idea: the constitutional
acknowledgment of every person’s right to challenge acts of public author-
ities before courts who have the final say with regard to whether the
respective act shows adequate respect for his or her autonomy.
This radicalism was made possible by two groups of actors. The first is

that of the framers of the respective constitutions. They seized the
opportunity that arose, in particular, after the collapse of fascism, com-
munism and apartheid, and set up constitutional arrangements which
awarded judges the enormous powers that they have especially under
strong systems of judicial review. But the more important contribution
came from another group: the global model of constitutional rights is
mostly the creation of judges all over the world, and it has flourished and
matured in their hands. It is striking that none of its features is explicitly
mentioned in the respective constitutions and that some of them even
contradict both what the respective texts clearly state and what their
framers intended. Rights inflation, horizontal effect, positive obligations
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and, to a lesser extent, socio-economic rights, as well as balancing and
proportionality are all phenomena and doctrines which were first
developed by judges. They gradually created a bold jurisprudence
which, guided as much by intuition as by theoretical reflection, engages
in the difficult but crucially important work of making the abstract
formulations used by constitutions meaningful and effective in legal
practice.
The result of their combined efforts is the global model of consti-

tutional rights: a practice which is not just a collection of cases but one
which also developed a set of general and abstract doctrines, including
most prominently the doctrines that form part of the global model: the
broad scope of rights; negative and positive obligations; vertical and
horizontal effect; balancing and proportionality. The goal of this book
is to add a further layer of abstraction and integrate those doctrines into a
comprehensive theory of constitutional rights which is coherent, fits the
practice, and reflects attractive conceptions of other constitutional
values, in particular the values of democracy and the separation of
powers. If this project has been successful, then it is true to say that
the global model is, in its simplicity and its radicalism, a success: not only
does it work in practice in a way which has earned it the respect of many
people and makes it a role model for young (and old) democracies; it also
reflects a valuable and coherent political philosophy and, indeed, it has
been an important inspiration for the very development of that
philosophy.
But of course, while it has merits, it also has its instances of failure in

the past and risks for the future; and while it is widely endorsed, it also
has its critics. Furthermore, the global model is still a young practice and
many of its features are in flux. Thus, it is not only predictable but
crucially important that there should be ongoing conversation about it:
at the practical level of judges and other practitioners deciding or
participating in actual cases and bringing in their unrivalled experience
in dealing with questions of rights; at the more theoretical level of
scholars; and at the political level of the citizens and their representatives
of whose system of government constitutional judicial review is (or is
not) a part. As a contribution to this conversation, this book has, first,
tried to improve our understanding of the global model and, inseparably
from this, assessed its moral justifiability. Second, it has raised the bar for
critics of the practice: they must, in order to avoid fighting against a
straw man, make the strongest case in favour of the practice before
attempting to demolish it; thus, they are invited to engage with the
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account proposed here and show that their model is really superior to
this one. These and other conversations are something to look forward
to, and therefore this book can conclude on a happy note: the inspiring
and important philosophical, legal and political discussions about consti-
tutional rights and judicial review, dealing with moral concepts such as
autonomy, equality, rights, and democracy and institutions including
constitutional courts, parliaments, governments, and public agencies, are
far from over. On the contrary, and particularly in light of the relative
youth of the success of the global model of constitutional rights, it is
closer to the truth to say that they have only just begun.
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