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When the courts are decked in splendor 

weeds choke the fields 

And the granaries are bare 

When the gentry wears embroidered robes 

hiding sharpened swords 

gorge themselves on fancy foods 

own more than they can ever use 

They are the worst of brigands 

They have surely lost the way. 

—Lao Tzu 
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Preface 

To many people, white-collar crime is nothing more than a footnote to the “real” 
problem of crime in our streets. But I think that a careful reading of the wealth 
of material presented in The Criminal Elite will convince the objective reader 
otherwise. Whether it is measured in terms of financial losses, deaths and in- 
juries, or damage to our social fabric, white-collar crime is the greatest crime 
problem of our age. The objective of this book is to ask the reader to look be- 
yond the media’s fixation on street crime and to see the full dimensions of the 
problem of white-collar crime: its common forms, its causes, the legal response, 
and of course the great damage it causes. Perhaps more important, I have also 

sought to challenge the reader to think about the problem of white-collar crime, 
what it tells us about our society, and what we can do to solve it. 

The Criminal Elite has enjoyed wonderful success throughout its previous five 

editions. It has been extremely well received by professional criminologists, stu- 

dents, and the general public alike, and for this | am deeply grateful. The sixth 

edition of The Criminal Elite offers new research and important new case ma- 

terial that attempts to build on this strong foundation. 

What’s New? 

Most of the time the media doesn’t pay much attention to the problem of white- 

collar crime. But every decade or so a huge new scandal seems to erupt that 

grabs the headlines and provides a wealth of new material and new encourage- 

ment for criminologists. Since I finished the last edition of The Criminal Elite, 

the financial scandals involving Enron, WorldCom, and other international cor- 

porate giants grabbed headlines around the world. Although careful scholarly 

analyses of these cases have yet to reach print, and some criminal actions are 

still pending, the basic facts are now a matter of public record. One of my ma- 

jor tasks in writing this new edition was therefore to analyze this new material 

and present it in a way that opens up its underlying causes. But these financial 

scandals were hardly the only important new developments. The rapid growth 

of the “information economy” led to the addition of two new sections—one on 

the violation of intellectual property and the other on identity theft. There were 

also important new legal developments such as the limits on the use of “soft 

money” in political campaigns and the ratification of the Sarbanes-Oxley Act. 

New legislation and new attitudes following the terrorist attacks of September 

11, 2001, are reflected in the examination of the violation of civil liberties. In ad- 

dition, I integrated a host of new studies into the text, did a thorough updating 

of a wide range of material, and deleted old material that seemed too dated. Finally, 
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I wrote a test bank to help professors who are using this book in class. Please 

contact Worth Publishers to have a copy of it sent to you on disk. 

How to Use the Book 

The best understanding of white-collar crime will naturally come from reading the 

entire book, but because of time limitations, some professors may desire a shorter 

treatment of the subject to assign to their classes. I have therefore tried to make 

each chapter as self-contained as possible, so that some parts of the book can be 

assigned independently of others. The first chapter is a general introduction, 

which provides enough basic information to enable students to understand any 

of the subsequent chapters. Rather than giving a summary at the end of each chap- 

ter, the concluding chapter contains a restatement of the main points of the en- 

tire book, and should help fill in the gaps for students who have not been assigned 

the whole book. Thus, an instructor who wishes to give beginning students a good 

introduction to the subject of white-collar crime without dealing with more the- 

oretical issues might assign the introduction, the conclusions, and Chapter 2, 

which contains many case studies that should maintain students’ interest while 

helping them gain a more realistic understanding of the problem. Students fo- 

cusing on criminal justice might be assigned the introduction, conclusion, and 

Chapters 3 and 4, which deal with the origins of the laws against white-collar crime 

and their enforcement. Instructors wishing to familiarize more advanced students 

with the theoretical issues involved in the study of white-collar crime without as- 

signing the entire book might omit Chapter 2, since it contains mostly descriptive 

material. A brief treatment of the basic issues can be gained by reading the intro- 

ductory and concluding chapters, or even the conclusions alone. 

The comments of my academic colleagues and my students have been a great 

help to me over the years, as were the excellent reviews of the current and previ- 

ous editions of the manuscript, including those of John Curra, Eastern Kentucky 

University; Gilbert Geis, University of California, Irvine; Steve Gunkel, University 

of Nebraska-Omaha; Julia Glover Hall, Drexel University; Emily Noelle Ignacio, 

Loyola University Chicago; David T. Johnson, University of Hawaii at Manoa; Ron 

Kramer, Western Michigan University; Paul S. Leighton, Eastern Michigan Uni- 

versity; Pat McGeever, Indiana University-Purdue University Indianapolis; Ray- 

mond Michalowski, Northern Arizona University; Fred Milano, Appalachian State 

University; James C. Oleson, Old Dominion University; Brian Payne, Old Domin- 
ion University; Nathan Pino, Georgia Southern University; Stephen C. Richards, 
Northern Kentucky University; Kip Schlegel, Indiana University-Bloomington; 
Russell Smandych, University of Manitoba; and Kevin Wehr, California State Uni- 
versity, Sacramento. Other helpful suggestions came from the editorial staff at 
Worth Publishers. No work of this kind is the product of only a single person, and 
I would like to express my thanks to everyone who contributed to this book either 
with their comments and suggestions or by their work in this vital area. 

—James William Coleman 
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Introduction 

a in| 

_/. 0 most people, the muggers, murderers, and drug dealers they might en- 
counter on a dark city street are the heart of the crime problem. But the dam- 
age such criminals do is dwarfed by the respectable criminals who wear white 
collars and work for our most powerful organizations. The annual losses from 
antitrust violations—just one of a long list of major white-collar crimes—are es- 

timated to be ten times greater than all the annual losses from all the crimes re- 

ported to the police.! The toll of injuries and deaths from white-collar crime is 

even more shocking. The asbestos industry’s cover-up of the dangers of its prod- 

uct has probably cost almost as many lives as all the murders in the United States 

for an entire decade. Another dangerous product—cigarettes—takes more lives 
than that every year.” 

However, until recently the problem of white-collar crime has been nearly in- 

visible. The focus of the media has always been on serial killers, teenage gang- 

sters, and other more visible criminals and more dramatic crimes. The police 

are ill equipped to deal with all but the simplest white-collar offenses, and even 

the victims are often unaware of the real source of their difficulties. The crimi- 

nologists, such as Edward Ross and Edwin Sutherland, who first called attention 

to the realities of white-collar crime spent their careers as voices in the wilder- 

ness calling out to their colleagues, who had little understanding or interest in 

the problem. Most people in a position to bring it to public attention assumed 

that the holders of privilege and power were basically honest, or they may sim- 

ply have been uninterested in biting the hand that fed them. 

The first major breach in this wall of silence came from the Watergate scan- 

dals of the early 1970s. Since then, year by year, scandal by scandal, public con- 

fidence in our political and social institutions seems to have melted away, and 

the issue of white-collar crime has gained new respectability and importance. 

But even today those who complain about government corruption or corporate 

irresponsibility seldom understand the full scope of the problem or the histori- 

cal, economic, and structural forces that lie at its roots. The goal of this book is 

to provide that perspective. 
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The Nature of White-Collar Crime 
5 SELES EBLE IONE DN TS RAE ESE CE 

Ever since Edwin H. Sutherland first used the term in his 1939 presidential ad- 

dress to the American Sociological Society, white-collar crime has been a focus 

of controversy. Sutherland, who was one of the founding fathers of American 

criminology, widened the scope of his discipline by helping to bring the “upper- 

world” crimes of business and government into a field that traditionally focused 

on crimes of the poor and the underprivileged. Such sweeping changes natu- 

rally met with resistance, especially since they challenged both traditional po- 

litical sensibilities and powerful vested interests. Numerous debates broke out 

over which offenses could legitimately be called white-collar crime and whether 

or not they were really crimes. 
Part of the problem was of Sutherland’s own making. His definition was clear 

enough: “[A white collar crime is] a crime committed by a person of respectability 

and high social status in the course of his occupation.” Although this definition 

is broad, encompassing everything from embezzlement and industrial espionage 

to the bribery of government officials, in his actual research Sutherland focused 

almost exclusively on the crimes of business and especially on violations of fed- 

eral economic regulations. Sutherland’s failure to devote more attention to vio- 

lent white-collar crimes probably contributed to the debate that sprang up about 

whether white-collar crime was really crime. Because price-fixing, false adver- 

tising, and most of the other offenses Sutherland studied are usually handled as 

administrative matters and violators seldom face criminal charges, Sutherland’s 

critics claimed that white-collar crimes weren't crimes at all, or at least that 
white-collar criminals weren't real criminals. 

By today’s standards it seems odd to argue that people who have enough po- 

litical power to prevent the government from prosecuting them are therefore 

not criminals, but many people were persuaded by such arguments at the time. 

Because crimes such as price-fixing were prohibited by relatively new legisla- 

tion and its victims seldom even knew they were being victimized, it was easy 

to argue that they weren't real crimes, comparable to theft or assault. Had the 

argument focused on flammable clothing that burned helpless children or on 

industrial poisons that threatened hundreds of people with slow death, the same 

argument would hardly have been tenable. 

Yet, however he had conceptualized the problem, Sutherland was bound to 
encounter strong resistance. When he made his famous 1939 address, crime was 
seen as something that happened primarily among immigrants and poor peo- 
ple who had fallen victim to the social pathology of urban society. The idea that 
many of the fabled captains of industry should be considered criminals had a 
very un-American sound to it, even in the midst of the Great Depression of the 
1930s. Even more threatening was Sutherland’s call for tough action to deal with 
the problem of white-collar crime. Proposals to treat powerful corporate exec- 
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utives like common criminals were hardly likely to win praise from the upper 
strata of American society, whose influence on the media and on the distribu- 
tion of research grants and the other financial rewards that are so important to 
academic criminologists created some formidable barriers to these new ideas. 

Despite these obstacles Sutherland clearly won the first round of the debate, 
and few criminologists today would claim that white-collar crime is not real 
crime. But at about the time the original controversy had died down, it appeared 
that Sutherland had vanquished his critics, a new front opened. This new trend 
of thought accepted the validity of the concept of white-collar crime but rede- 
fined it in a radically different way. The origins of this approach can be dated to 

a 1970 publication by a former prosecutor with the Department of Justice, Her- 

bert Edelhertz. After recognizing Sutherland’s contribution, he went on to argue 
that the definition of white-collar crime should not be limited to offenses that 
were occupationally related and that white-collar criminals need not be persons 

of high social status. Edelhertz defined white-collar crime as “an illegal act or 

series of illegal acts committed by nonphysical means and by concealment or guile 

to obtain money or property, to avoid the payment or loss of money or prop- 

erty, or to obtain business or personal advantage.”* Thus, according to this awk- 

wardly worded definition, any property crime carried out solely through trickery 

and deception was to be considered a white-collar crime. 

The new definition, which no longer required white-collar criminals to have 

white-collar status, has been particularly influential with the federal bureau- 

cracy. Several research projects relying on official data, most notably the large 

project on white-collar offenders in the federal courts headed by researchers 

from Yale University,° have also taken this approach. Although Edelhertz explicitly 

excluded violent offenses, few of the more recent definitions do, because that 

would eliminate so many environmental and product-safety crimes as to ren- 

der the term meaningless. 
Those who would exclude white-collar status from the definition of white- 

collar crime generally give two reasons for the change. Some claim that because 

legal offenses are based solely on the behavior and not on the status of the of- 

fender, criminological categories should be as well.® Such an argument is hardly 

convincing, however, because its basic premise is false—the legal definitions of 

virtually all crimes also include some characteristics of the offenders (that they 

were sane, had criminal intent at the time of their actions, were more than 18 

years of age, and so on). A second argument attacks Sutherland’s approach from 

a more criminological perspective, holding that the inclusion of social status in 

the definition of white-collar crime is a mistake because it prevents us from also 

using social status as an explanatory variable. As Gary Green put it, “ socio-economic 

status cannot be an explanatory variable in white collar crime because only 

higher status persons, by definition, can commit such offenses.”’ But this ob- 

jection, like its more legalistic cousin, fails to stand up to scrutiny. Although it 

is true that Sutherland’s definition excludes persons of lower status, there is no 

reason to conceptualize socioeconomic status as a dichotomy. There is still a 
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very wide range of status variation among white-collar offenders under Suther- 

land’s definition. Even if that were not true, socioeconomic status could still be 

used as an explanatory variable in white-collar crime, just as the sociological and 

psychological characteristics of adolescents are used as explanatory variables in 

juvenile delinquency. 

The real reason for the popularity of this new definition is more pragmatic. 

Because it includes a far wider range of offenses as white-collar crimes than the 

original, it allows government officials to provide a more convincing public ac- 

count of their effort to stop white-collar crime. The new definition also has an 

advantage for academic criminologists, because it is far easier to use when an- 

alyzing official government statistics. Indeed, many of the studies employing an 

Edelhertz-style definition would probably have been impossible with Suther- 

land’s approach. For one thing, most official statistics give no information on 

the class background of the offenders. Moreover, many crimes that were central 

to Sutherland’s definition are so rarely reported in official data as to render sta- 

tistical analysis virtually impossible. 

If the new definition enables us to carry out studies that would otherwise be 

impossible, why not use it? The answer is simple. What criminologists are study- 

ing when they use this definition may be useful and worthwhile, but it is often 

not white-collar crime. After all, the term white-collar or white-collar worker di- 

rectly refers to someone of relatively high status, as opposed to the blue-collar 

worker or the unemployed. If a skid-row alcoholic conning a friend out of a bot- 

tle of wine, a welfare mother hiding her income from a part-time job, and a 

small-time grifter and con man are included as white-collar criminals (as the 

Edelhertz-style definition would allow), what meaning does the term have? This 

approach threatens the whole intellectual thrust of the effort to call attention to 

the crimes of the rich and powerful and the way they escape punishment, and 

it could easily lead criminologists back to focusing on nonviolent street crimes, 

which are far easier and far less threatening to study. 

Some of the latest approaches, most notably that of David O. Friedrichs and 

Susan Shapiro, would make a new element the central factor in the definition 

of white-collar crime: the violation of trust.® As long as the social status of the 

offender is included in the definition, this approach does far less violence to the 

original meaning of the term. Indeed, Sutherland himself felt that white-collar 
crime involved a violation of “delegated or implied trust.”® However, if the def- 
inition doesn’t require that white-collar offenders be of high social status, the 
entire approach breaks down. After all, violation of trust is a rather vague con- 
cept, and virtually any crime seems to involve some “delegated or implied trust.” 

Instead of redefining the concept of white-collar crime, other critics have pro- 
posed new terms to take its place. Among the first were Marshall Clinard and 
Richard Quinney, who suggested two other terms—corporate crime and occu- 
pational crime (which they applied only to crimes committed by individuals act- 
ing solely in their own personal interest and not that of their employer).!° 
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Although this is a useful dichotomy, those two kinds of offenses are best seen as 
varieties of white-collar crime, as Clinard himself later recognized.!! Laura Shill 
Schrager and James Short proposed the concept of organizational crime as another 
substitute for white-collar crime,!? but this term is also more useful when seen 
as one subtype of white-collar crime, for it does not include many of the offenses 
covered in Sutherland’s original definition. 

Green, on the other hand, would use a much broader definition of occupa- 
tional crime than Clinard and Quinney, and then would substitute it for the en- 
tire concept of white-collar crime. Thus, he defines occupational crime as “any 
act punishable by law which is committed through opportunity created in the 
course of an occupation that is legal.”!3 In one sense, Green’s use of the term 

seems superior to the more narrow conceptualization originally advanced by 

Clinard and Quinney, since there appears to be no reason that offenses com- 

mitted in the course of one’s job not be included as occupational crimes simply 

because they are also encouraged by one’s employer. However, Clinard and 

Quinney’s definition has been highly influential over the years, and any attempt 

to make such a radical change in its meaning can only lead to confusion. 

As another substitute for white-collar crime, David Simon proposes the term 

elite deviance, which includes not only most white-collar crimes but also deviant 

activities of elite groups that do not violate the law.'* The concept of elite de- 
viance and the related concept of corporate deviance’ are certainly useful ones, 

but once again, they cannot provide an effective replacement of the concept of 

white-collar crime. One of the main problems with the deviance approach is the 

difficulty of determining with any degree of certainty what is and is not deviant. 

Although criminal law contains ample ambiguities of its own, at least each ju- 

risdiction is covered by a set of explicitly stated legal norms that can be changed 

only through certain formalized procedures. There are, on the other hand, a huge 

number of groups with their own sets of norms defining what is deviant. Not 

only are many of those definitions contradictory, but the operative norms of 

such groups are subject to rapid and unpredictable change. The use of so evanes- 

cent a concept to define this politically charged field of study is a prescription 

for endless quarreling. Moreover, the concepts of “elite” and “corporate” de- 

viance are weak in another way. Having dropped any explicit link to criminal 

law, the advocates of the deviance approach cannot effectively address the pub- 

lic’s deep-seated concern that rich and powerful criminals are escaping pun- 

ishment for their behavior. 

This is not to imply that students of white-collar crime must don blinders and 

ignore all unethical behavior that is not against current law. Indeed, such activ- 

ities are examined in many places in this book. The point is simply that white- 

collar crime is too useful a conceptual tool to be thrown on the intellectual scrap 

heap. Because it clearly identifies a specific problem of great concern to people 

around the world, white-collar crime has become one of the most popular phrases 

ever to come out of sociological research. Not only is Sutherland’s term widely 
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used in criminology, but it has become part of everyday English and has been 

adopted in several other languages as well. It would be a serious mistake to try 

to replace it with other, less powerful concepts. 

Even if we accept the validity of Sutherland’s original approach, however, 

much work remains to be done to clarify his definition. What, for example, do 

we mean by a violation of the law? One of the central issues of the early debates 

about the definition of white-collar crime was whether it included violations of 

civil as well as criminal law. As the study of white-collar crime has matured, more 

and more criminologists have accepted Sutherland’s contention that it should 

include both.!6 As Steve Blum-West and Timothy Carter have pointed out, the 

distinction between torts (civil offenses) and criminal offenses is not in the acts 

themselves but in the administrative response to them. Most white-collar of- 

fenders violate both types of laws, and the decision to pursue a case in civil or 

criminal court is made largely on extralegal grounds.!” 
A different kind of issue has been created by the increasingly international 

character of the modern economy. Deviant actions by individuals or organiza- 

tions may be subject to several different sets of national laws or may manage to 

stay in the cracks between different jurisdictions. How, then, do we classify such 

actions? Any behavior that violates the law of the country in which it occurs is 

obviously illegal, even if it is carried out by foreigners or foreign multinationals. 

In some cases, the actions of multinationals in foreign countries may also be 

subject to the “extraterritorial” jurisdiction of their country of origin. But al- 

though this standard is a good starting point, it is inadequate to deal with the 

activities of foreign multinationals in poor Third World countries. As Raymond 

Michalowski and Ronald Kramer have pointed out, the multinationals are often 

far wealthier and more powerful than the Third World countries in which they 

do business and can exercise great influence over the laws those countries do 

or do not enact.!® It is therefore necessary to include internationally agreed- 
upon principles of human rights and national sovereignty in deciding what is 

and is not criminal behavior. Although these international laws are not as clearly 

defined or as widely accepted as the statutes in most individual nations, the ba- 

sic principles governing the conduct of nations and multinational corporations 

are well established. They have been codified in such United Nations documents 

as the Universal Declaration of Human Rights, the Guidelines for Consumer Pro- 
tection, and the Draft Codes of Conduct for Transnational Corporations. Viola- 
tions of the standards in these documents will therefore be included in our 
definition of criminal behavior. 

In June 1996, the National White Collar Crime Center convened a conference 
of specialists in the field to examine these perplexing definitional issues. Sur- 
prisingly enough, they managed to hammer out a “consensus definition” of 
white-collar crime: “White collar crimes are illegal or unethical acts that violate 
fiduciary responsibility of public trust committed by an individual or organiza- 
tion, usually during the course of legitimate occupational activity, by persons of 
high or respectable social status for personal or organizational gain.”!9 
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Like all the other definitions of white-collar crime, this one has shortcomings. 
It lacks the simplicity and directness of Sutherland’s original definition, and by 
including unethical as well as illegal acts it runs the risk of encountering the 
same problems associated with the deviance approach. However, its flexibility 
and breadth make it as good a candidate as any to win broad support among 
criminologists working in this contentious field. 

This definition is broader than Sutherland’s in two important respects. First, 
white-collar crime is no longer restricted to persons of high social status. This 
definition still requires, however, that the criminal hold a respectable position. 
As we shall see, crimes by those in positions of high status and power still con- 

stitute the core of the problem of white-collar crime. Second, although occupa- 
tionally related crimes are still central, other related offenses, such as income 
tax evasion, can now be included. Syndicated crime, on the other hand, is clearly 

beyond the scope of this definition. Although there are many similarities in the 

operation of a group of syndicated criminals such as the Cosa Nostra and in the 

criminal activities of a major corporation, respectability is a key difference. Whereas 

the Cosa Nostra is considered a deviant organization explicitly organized to carry 

on criminal activities, major corporations, such as Exxon and General Motors, 

are accepted as legitimate businesses seeking legitimate ends despite any ille- 

gal activities in which they may have engaged. So-called career criminals, such 
as con men or burglars, whose principal occupation is some kind of criminal ac- 

tivity, are likewise excluded by this test of legitimacy. 

Measuring White-Collar Crime 
SELENE TLD LETRA LL STINT SRN IN 

By its very nature, crime is a secretive business, and criminologists have been 

struggling for generations to find accurate ways to measure it. Most of our data 

about conventional street crimes (non-white-collar crimes) come from three 

sources: the records of enforcement agencies, reports from the victims, and re- 

ports from the criminals themselves. The compilation of data on crimes reported 

to the police (the Uniform Crime Reports), the comprehensive yearly survey of 

victimization done by the Department of Justice (the National Crime Victimiza- 

tion Survey), and the occasional studies by criminologists asking a sample of 

individuals to report the crimes they have committed has allowed us to paint a 

reasonably accurate picture of most street crimes. Unfortunately, none of these 

techniques has supplied us with much dependable data on white-collar crime. 

One of the most basic difficulties in measuring white-collar crime is that the vic- 

tims often do not realize they have been victimized. For example, almost every 

reader of this book has probably been victimized by corporate price-fixing when 

purchasing merchandise, but very few of us know it for sure. The same holds 
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true for the victims of environmental criminals or the voters whose concerns are 

ignored by politicians who sell their influence to wealthy special interests. Peo- 

ple who do not know they have been victimized obviously cannot report the of- 

fense to survey takers or to the police. Recognizing this fact, the National Crime 

Victimization Survey does not even ask about most of the important white-collar 

crimes. The Justice Department now occasionally publishes data on how many 

“white-collar crimes” are reported to the police. Unfortunately, most of the crimes 

included under this heading are nothing more than nonviolent street crimes and 

would not be counted as white-collar crimes under any of the definitions based 

on Sutherland’s original formulation. The National White Collar Crime Center 

did a survey that included a series of questions about victimization from “white- 

collar crimes.” But once again the survey only included a narrow range of crimes 

that excluded almost all government and corporate offenses.*° Thus, the tradi- 
tional sources of data on street crime don’t give us much useful information 

about most types of white-collar crime. 

The numerous studies that have asked offenders to report on their own crim- 

inal behavior have proven much more productive and will be cited in many 

places in this book. However, most of this research has been based on interviews 

with convicted offenders and provides little data on the overall incidence or costs 

of white-collar offenses. To date, there has been no large-scale survey of those 

in white-collar positions asking them to anonymously report on the offenses in 

which they have been involved. 

Another important source of data about white-collar crime comes from the 

records of the various government agencies charged with regulating corporate 

behavior. Numerous studies have been done of these records, and they are a 

major source of data about corporate crime. Although this data may be the best 

we have, it still is not very good. Once again, the fact that victims often do not 

know they have been victimized means that they can’t report the offenses to the 

appropriate agencies. The cases that do show up on the official records are gen- 

erally uncovered by various kinds of government inspectors and investigators, 

and it is clear that the funding for such efforts is so small and the investigators 

themselves are often so compromised that only a small percentage of the of- 

fenses ever comes to light (see Chapter 4). 

If we have so little hard evidence about the incidence or costs of white-collar 
crime, how can so many criminologists (including the author of this book) claim 
that it is our most serious crime problem? The answer is simple. The crimes we 
do know about are so huge, and their consequences so devastating, that they 
dwarf any known street crimes. The collapse of the savings and loan industry 
(caused in large measure'but not exclusively by white-collar crime) alone cost 
the public hundreds of billions of dollars.2! The yearly toll from antitrust viola- 
tions is estimated at about $250 billion. Then there is the $150 billion the Inter- 
nal Revenue Service says is lost to tax fraud every year, the $100 billion believed 
lost to fraud in the health-care industry, and the fact that employee theft is be- 
lieved to add 2 percent to the cost of the average retail purchase.22 In contrast, 
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estimated yearly losses from conventional crimes seems a paltry sum,?3 espe- 
cially considering the hundreds of other major types of white-collar crimes for 
which no cost estimates available. 

Even though many victims of white-collar offenses never know what happened 
to them, surveys still report a much higher rate of victimization from white-collar 
than from street crimes. A 1998 poll conducted by the American Association of 
Retired Persons found that almost one in five Americans said that they had been 
the victim of a fraud or major consumer swindle in the last year.24 The 1999 sur- 
vey by the National White Collar Crime Center, which, as pointed out earlier, used 
a very narrow definition of white-collar crime, found that 36 percent of Ameri- 

can households reported being victimized by a white-collar crime in the previ- 
ous year.*° Even more disturbing was the study of company ethics published in 

2000 that found that 76 percent of the employees surveyed had witnessed a vi- 

olation of the law or company ethical standards in the past six months.”® 
Despite such facts, many people are still more concerned about street crime 

than about white-collar crime. Much of this attitude can be attributed to sim- 

ple ignorance. The media focus so much attention on street crime that few peo- 

ple realize how much morte costly white-collar crime actually is, and even those 

who are aware of its enormous financial burden often do not understand the 

true scope of the problem. The cost of white-collar crimes may be high, the ar- 

gument often goes, but at least they are nonviolent crimes that pose no direct 

threat to the public. Even though this argument has been voiced by some rep- 

utable criminologists, it too is based on ignorance, for white-collar crime can 

produce as much violence as any street crime. 

According to the National Safety Council, 5,300 people were killed in occu- 

pational accidents in 2001 and another 3.4 million people suffered a disabling 

injury. A different estimate holds that 100,000 people die annually from occu- 

pationally caused diseases.”’ The difficulty in accurately determining how many 
workers are killed and injured each year is compounded by the problem of try- 

ing to determine exactly how many of those deaths and injuries result from vi- 

olations of law and how many are caused by hazardous conditions the law does 

not prohibit. Although it is impossible to have faith in any exact percentage, 

some kind of criminal activity is probably involved in the cases. The best evidence 

we have for this conclusion comes from the work of Steve Tombs on occupa- 

tional fatalities in Great Britain. After examining a variety of different sources of 

data, he concluded that some violation of health and safety laws was involved 

in two of every three fatal injuries that occurred on the job.*® 

Moreover, workers are not the only ones killed by white-collar criminals. The 

National Product Safety Commission has estimated that 20 million serious injuries 

and 30,000 deaths a year are caused by unsafe consumer products, and that fig- 

ure does not include the 400,000 people who die each year from cigarette smok- 

ing. Again, it is unclear how many of the products involved violate safety laws 

or are fraudulently represented by manufacturers or merchants, but it seems 

likely that illegalities are involved in most of those cases. There is, for example, 
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conclusive evidence that the tobacco companies did their best to conceal the 

hazards of their product—an effort that included making numerous fraudulent 

statements. 

The toll of deaths and illnesses caused by illegal environmental pollution is 

even harder to estimate. Not only is it hard to find the exact cause of environ- 

mentally related health problems, but the ultimate source of the pollutants can 

be just as difficult to track down. Because the government still permits many 

dangerous substances to be released into the environment, most environmental 

problems probably arise through a combination of legal and illegal contami- 

nants. But whatever the sources, environmental pollution has deadly conse- 

quences. The National Cancer Institute estimated that as much as 90 percent of 

all cancers may be environmentally induced. Cancer is now second only to heart 

disease as the leading cause of death in North America.”° It is estimated that 
53,000 people die annually from lung problems caused by air pollution. The role 

of industrial pollution is clearly shown by the variations in the rate of cancer 

mortality. In New Jersey, the counties with the highest concentrations of petro- 

chemical plants and other heavy industries have cancer rates two and one half 

times the national average.°° Moreover, as Stretesky and Lynch have shown, 
blacks and Hispanics are more likely to suffer from the effects of corporate pol- 

lution than those from more privileged groups.*! 
By virtually any criterion, then, white-collar crime is our most serious crime 

problem. The economic cost of white-collar crime is vastly greater than the eco- 

nomic cost of street crime. And although it may be impossible to determine ex- 

actly how many people are killed and injured each year as a result of white-collar 

crimes, the claim that such crimes are harmless, nonviolent offenses can hardly 

be taken seriously. Since considerably fewer than 20,000 murders are commit- 

ted in the United States in an average year, “nonviolent” white-collar criminals 

undoubtedly kill considerably more people than all the violent street criminals 

put together. 

The Varieties of White-Collar Crime 

There are so many kinds of white-collar crime that a book of this length could 
be devoted merely to describing them. It is all too easy to be overwhelmed by 
an avalanche of facts, stories, and anecdotal reports, and to lose sight of the fun- 
damental issues. Moreover, there are political and ideological reasons to focus 
on some types of white-collar crime and to ignore others. When business or civic 
leaders talk about white-collar crime, they usually discuss crimes against business, 
such as embezzlement or computer crime. But sociologists, criminologists, and 
other observers of a more critical persuasion often focus on crimes committed 
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by business—price-fixing, false advertising, and environmental pollution, for 
example. 

A typology is obviously needed that encompasses all the important white-collar 
crimes. But what sort of typology? From a humanistic perspective, our para- 
mount concern must be the effects white-collar crimes have on the victims. Us- 
ing such an approach, we can divide white-collar crimes into two large groups: 
property crimes, which cause only economic damage, and violent crimes, which 
cause injury, sickness, or death. This distinction is of great importance in the 

formulation of social policy, but it has serious deficiencies as a device to help us 

understand the crimes themselves. Even though these two types of white-collar 
crime have different consequences, their etiologies and internal dynamics often 

are virtually identical. For example, an executive who claims that a deadly prod- 

uct is “as safe as milk” usually has the same motivation and works under the 

same organizational pressures as an executive who lies about the durability or 

effectiveness of a product. 

A sociology of white-collar crime can be more effectively organized around 

the differences between the offenders than around the differences between the 

victims. Following Clinard and Quinney, many criminologists distinguish between 

occupational crime that “consists of the offenses committed by individuals for 

themselves in the course of their occupations and the offenses of employees 

against their employers,” and corporate crime that “consists of the offenses 

committed by corporate officials for their corporation and the offenses of the 

corporation itself.”%* This typology has served criminology well over the years, 

because it emphasizes a distinction that is critical to the actual behavior of the 

offenders. For example, the motivation of an occupational criminal who embez- 

zles from her employer is likely to be far different from that of a corporate ex- 

ecutive who covers up the defects in a product to save her company from taking 

a huge loss. But the way Clinard and Quinney posed this dichotomy nonetheless 

has some serious shortcomings. Most obvious, it excludes crimes committed by 
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Occupational Crime: Crimes committed by individuals in the course of their 

occupation for their own personal gain and without organizational support. 
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Organizational Crime: Crimes committed with the support of an organization whose 

goals they are intended to advance. 

—Corporate Crime: Organizational crimes committed by a corporate organization 

or its agents. 

-State-Corporate Crime: Organizational crimes committed by a private corporation 

and a state agency working together in a joint endeavor. 
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State Crime: Organizational crimes committed by a government organization or : 

its agents. 
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the government or other noncorporate organizations. Thus, the term organiza- 

tional crime is more appropriate for this kind of dichotomy. Corporate and state 

crime then become subtypes under the heading of organizational crime. How- 

ever, as is often the case with such categories, a simple dichotomy between 

corporate and government crime fails to capture the full range of this complex 

phenomenon. Kramer has suggested a third category of state-corporate crime 

for the numerous offenses that are the “collective product of the interaction be- 

tween a business corporation and a state agency engaged in a joint endeavor.”*” 

For example, the 1996 crash of ValuJet Flight 592 that killed 110 people and led 

to homicide charges against three mechanics was a product of the interaction 

of both corporate and state actors. At the time, ValuJet was growing rapidly by 

providing very-low-cost fares. Its intense pressure to cut costs led to the viola- 

tion of a host of federal regulations both by the parent company and by its sub- 

contractors. But the FAA, concerned that companies like ValuJet succeed in the 

newly deregulated airline industry, allowed the violations to continue until the 

crash forced it to clamp down.*“ A similar shortcoming is evident in the dichotomy 

between occupational and organizational crime. It would certainly make the 

criminologists’ job easier if every white-collar crime could be neatly classified 

as one or the other. In fact, earlier editions of this book attempted to do just that. 

But unfortunately, real life is inevitably more complex than the analytic schemes 

we develop to contain it, and some crimes stubbornly refuse to fit into one cat- 

egory or another. Among the most important examples are the numerous cases 

from the savings and loan industry in which the top executives of a thrift insti- 

tution used the organization as a tool to embezzle money from itself. This kind 

of crime, which Calavita and Pontell dubbed collective embezzlement, “thus rep- 

resents a hybrid (of organizational and occupational crime): ‘crime by the cor- 

poration against the corporation.’”*° 

The distinction between organizational and occupational crimes is still far 

too useful to abandon, but rather than conceptualizing it as a simple dichotomy, 

it is best seen as a continuum. On one end are the individual crimes committed 

exclusively for personal gain without the support of any formal organization— 

for example, embezzling by a bank clerk. At the other extreme are those crimes 

committed with the support and encouragement of an organization whose goals 
it is intended to advance—for example, corporate price-fixing. In between are 
several kinds of crimes that combine the characteristics of both individual and 
organizational offenses. For example, Calavita and Pontell’s collective embez- 
zlement is similar to other corporate crimes in most respects except that the vic- 
tim and the perpetrator are the same organization. On the other hand, police 
corruption and many forms of professional abuse lie closer to the individual oc- 
cupational crimes in that they are not supported by a formal organization. But 
unlike the lone embezzler, such offenses are supported by an occupational sub- 
culture that encourages and in some cases even requires illegal behavior by some 
of its members. 
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Preview 

The next chapter presents a working typology of white-collar crime and illus- 
trates it with numerous case studies and examples. From the huge number of 
examples that might have been included, I have selected the most important or 
best-documented cases that fit the various categories. Some cases of unethical 
behavior in which the participants managed to stay just within the boundaries 
of the law are also included, both to point out inadequacies in the current legal 
codes and to clarify the parameters of criminal behavior. The remainder of the 
book uses this foundation to build a sociology of white-collar crime. Chapter 3 
examines the laws that define white-collar crimes and the social forces that led 

to their enactment. The legislative struggle, however, represents only half the bat- 

tle. The way the laws are enforced is equally important, and Chapter 4 describes 

the enforcement effort and appraises its effectiveness. Chapter 5 tackles the most 

difficult subject of all—the causes of this diverse set of phenomena known as 

white-collar crime. Finally, Chapter 6 presents a summary of the main themes 

of the book and allows me to indulge in the arrogance of telling the world how 
it ought to change. 

Review Questions 
¢ What are the different ways white-collar crime is defined? Why are those 

differences important? 

¢ How have criminologists attempted to measure white-collar crime? How seri- 

ous is the problem of white-collar crime compared to common street crimes? 

e What are the main types of white-collar crime? 
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The Crimes 

wi. f you were to ask the average person to name a white-collar crime, you would 

be far more likely to hear about an embezzling bank teller or a high-tech com- 

puter scam than the multimillion-dollar crimes committed by an entire corporate 

organization. For one thing, the media give far more attention to occupational 

crimes than to the crimes of powerful corporations. Moreover, organizational 

crimes are often complicated, full of boring legal technicalities. But whatever its 

popular image, the phenomenon of white-collar crime is far too complex to be 

easily bound by any simple stereotype. The goal of this chapter is to present ex- 

amples of the full range of white-collar criminality, from the individual rebel 

“ripping off” her boss to the intricately coordinated crimes of multinational cor- 

porations. The six general categories of white-collar crime used in this chapter 

are not meant to be anything more than an organizational tool for the material 

at hand. As new crimes come to light the categories into which they are grouped 

will undoubtedly have to be changed as well. 

Ripping Off the Company 

Larceny and Embezzlement 
Employee Theft Of all the white-collar crimes, employee theft is probably the 
one with the lowest-status offenders. It is not so much that top executives don’t 
steal from their employers, but that lower-level employees are excluded from 
many of the opportunities for other kinds of white-collar crime. In an average 
year, employee theft is believed to cost more than the losses from all street crimes 
put together.! “Inventory shrinkage” (loss from theft) is estimated to add about 
2 percent to the cost of all retail goods, and some put that figure as high as 10 
to 15 percent.” Since the majority of this loss can be attributed to employee theft, 
not shoplifting, it is virtually impossible to make any purchase without paying 
a price for white-collar crime. 
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Such numerical estimates help define the problem faced by contemporary 
business, but they can be terribly misleading. Even if the numbers are correct— 
which is debatable—there is more to this kind of crime than meets the eye. Many 
managers see certain types of employee theft as a “fringe benefit” that helps 
make up for low wages or other occupational problems. Some of the alleged cost 
to the public may therefore be more illusory than real, because an end to em- 
ployee theft might force employers to pay higher wages or make costly improve- 
ments in working conditions. Gerald Mars argues that employee theft actually 
has positive effects in that it increases job satisfaction, raises production, and 

makes for a healthier economy.? It is doubtful, however, that Mars could get 

many owners of small businesses to accept his conclusions. 

In one of the most comprehensive studies of employee theft, John Clark and 

Richard Hollinger found that about one-third of the more than 9,000 people they 

interviewed admitted to stealing from their employers within the past year.* They 

found that the employees most likely to steal were young, male, and unmarried, 

while another study found higher rates of theft among those who expected to 

leave their jobs in the near future.° Hollinger and Clark also concluded that em- 

ployee dissatisfaction encouraged higher rates of theft, but the strongest pre- 

dictor was the perceived likelihood of getting caught. Not surprisingly, those who 

felt they had the least chance of getting caught were the most likely to steal. 

Much of this is petty crime that stems from the conflicting norms held by 

workers and employers. It has long been recognized that workers develop in- 

formal rules on the job that define not only the minimum amount of work ex- 

pected of each employee but the maximum amount as well. Many eager young 

employees have been shocked when older workers demand they stop working 

so hard and making everyone else look bad. Similar rules usually govern steal- 

ing and other minor criminal offenses. In his study of a television plant, Donald 

Horning found that the workers had a clear-cut idea about what kind of prop- 

erty they could and could not legitimately take home.® Power tools, heavy ma- 

chinery, testing equipment, and other large, expensive items were defined as 

company property, and the theft of such items or of the personal property of 

other workers was clearly forbidden. But scraps, light tools, nails, screws, elec- 

trical tape, and the like were seen as being of uncertain ownership, and the work- 

ers viewed the theft of such things as a victimless crime that caused no real harm. 

Of course, all work groups do not show such concern about their employers’ 

interests—especially when they feel underpaid or abused by management. Un- 

der such circumstances, many employees may go well beyond the kinds of petty 

crimes just described. It is not unknown for the majority of employees in a plant 

or office to support, or at least ignore, a ring of criminals operating within the 

business. Such criminals often make considerably more money from the sale of 

stolen merchandise to professional “fences” or to their company’s legitimate 

customers than they do from their wages. Of course, some employees are will- 

ing to engage in criminal activities that violate their coworkers’ code of fair play, 
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but such crimes are more difficult to carry out and the criminals run a substan- 

tially greater risk of detection. 

Money and property are not the only things taken from unwary businesses. 

The theft of confidential data or trade secrets has become an increasing prob- 

lem. In some cases, industrial espionage is carried on by specially hired agents 

using sophisticated electronic equipment and spy techniques that could be drawn 

straight from the pages of a pulp novel. Other times, valuable information is pur- 

chased directly from a double-dealing employee. Such activities are crimes in 

most states, but enforcement has been lax. In many states, ambiguities in the 

law make it difficult to win guilty verdicts, and as is often the case with embez- 

zlers, employers are reluctant to prosecute for fear of the publicity.’ 

Embezzlement 

Embezzlers are the aristocrats of chiseling employees. They are, by definition, 

people who use a position of trust to appropriate someone else’s assets for their 

own personal use. For many people the embezzler is practically the poster child 

for white-collar crime. Try asking some friends to name a white-collar offense, 

and there is a good chance the first thing they will mention is embezzlement. 

Perhaps for this reason, it was one of the first white-collar crimes to fall under 

intensive scientific scrutiny. Because embezzlers frequently have good jobs and 

high incomes, the reasons behind their crimes may not be immediately appar- 

ent. So a great deal of attention has been focused on the causes of these offenses. 

Many researchers have concluded that the old saying about being led to ruin by 

“slow horses and fast women” may contain more than a grain of truth. Research 

has shown that many embezzlers, both male and female, turn to crime because 

they are living beyond their financial means.® In some cases the problem in- 

volves gambling, in others a family emergency, heavy personal debt, or simply 
extravagant living. 

An increasing number of women are now being convicted of embezzlement. 

In 2002, half (49.8 percent) of those charged with embezzlement were women.? 

The rapid increase in embezzlement by female employees probably reflects two 

important changes: their growing numbers in bookkeeping and accounting jobs, 

and the increasing pressure on all women to provide financial support for their 
families. 

The dizzying growth of new technology has transformed white-collar crime 
every bit as much as it has the rest of society. There is little doubt that computer 
embezzlement has become one of the growth industries in contemporary crime, 
and it will be examined in the next section. But despite the large sums taken by 
some computer embezzlers, they are still not playing for the biggest stakes in 
the world of occupational crime. That distinction falls to those in top management, 
who are often the only ones in a position to pull off the multimillion-dollar 
crimes that may involve the looting of the assets of an entire corporation. In fact, 
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this form of white-collar criminality became so common during the savings and 
loan scandal that Calavita and Pontell proposed a new name for it—collective 
embezzlement—which they define as the “siphoning off of company funds for 
personal use by top management.” What sets this type of embezzlement apart 
is that groups of top executives use the corporation as a tool for committing a 
crime against itself. It is a “crime by the corporation, against the corporation.” 
Although such crimes are certainly not confined to any one industry, the sav- 
ings and loan industry does provide numerous definitive examples of collective 
embezzlement, which are discussed in the case study at the end of this chapter. 
Whether it was executive compensation out of all proportion to their company’s 
ability to pay, bad loans given in exchange for cash or other favors, or a host of 

bookkeeping tricks, time and again crooked savings and loan officials got rich 
while their companies slowly sank into bankruptcy.!! 

Perhaps the most famous case of collective embezzlement outside the Amer- 

ican savings and loan industry involved the Bank of Credit and Commerce In- 

ternational (BCCI), which the cover of Time magazine labeled as “The World’s 

Sleaziest Bank.” Figuring out the full extent of the criminal activities at BCCI is 

no easy matter, for it operated a complex network of shell companies, branches, 

and subsidiaries in 70 countries. Even the financial officers and auditors in its 

Pakistani headquarters had trouble sorting it all out. What is abundantly clear, 

however, is a classic case of collective embezzlement in which top officials si- 

phoned off so much money that the corporation eventually collapsed from its 

own weight. Some estimates hold that as much as $15 billion of BCCI’s $20 bil- 

lion in assets were looted by top employees.” 
As was the case with many American savings and loans, BCCI used millions 

of dollars to buy friends in influential places. Politicians were used to discour- 

age bank regulators from looking too closely into BCCI’s affairs, and numerous 

Arab sheiks and wealthy businessmen were enlisted to give BCCI an air of re- 

spectability and financial integrity. But what set the BCCI affair apart from a run- 

of-the-mill savings and loan scandal was its involvement in a shadowy world of 

international intrigue. BCCI is believed to have helped such infamous charac- 

ters as Panamanian dictator Manuel Noriega and Iraqi president Saddam Hus- 

sein stash huge sums of money in secret personal accounts, to have served as a 

money launderer for South American drug barons, and to have acted as a go- 

between for secret international arms deals that other institutions refused to 

handle. In fact, BCCI’s ties with drug dealers, international terrorists, and such 

covert organizations as the Central Intelligence Agency make it as much an ex- 

ample of syndicated crime as white-collar crime.'* 

One of the most interesting things about the BCCI affair was the way such a 

thoroughly corrupt financial institution was able to avoid official scrutiny by cul- 

tivating friends in high places and by hiding in the cracks between the regula- 

tory regimes of the different countries in which it operated. As Nikos Passas 

notes, “While banking has gone international, its regulation has failed to keep 
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pace and remains largely national or loosely coordinated, which leaves plenty 

of room for unlawful maneuvers. . .. BCCI demonstrated, once again, that deter- 

mined law evaders can easily circumvent the fragmented regulatory structures.” !4 

Of course, bank and savings and loan executives are not the only ones to loot 

their own companies. Robert L. Vesco, for example, siphoned off $224 million 

in cash and securities from a Swiss-based complex of mutual funds known as 

Investors Overseas Services. Moreover, Vesco was able to flee the country and 

use his ill-gotten wealth to block the efforts to extradite him to stand trial for his 

crimes.!> Even labor unions are the targets of such criminals. The favorite quarry 

of dishonest union officers is the pension funds on which the financial security 

of millions of union members depends. The International Brotherhood of Team- 

sters, the largest single union in the United States, has had a particularly bad 

reputation in this regard. Investigators have found that at one time organized 

criminals openly offered to arrange loans from the Teamsters’ pension fund in 

exchange for a finder’s fee. There is also substantial evidence that the fund fi- 

nanced numerous underworld projects, and several officials have been con- 

victed of cheating the fund in various ways.!® Thus, as in the case of so many 

financial institutions, some unions also seem to be used as tools for their own 

victimization. 

Violating Intellectual Property 
Intense pressure from corporate and business interests has helped create a new 

kind of theft in which the criminal does not take the “stolen” items but merely 

copies them. The idea behind the legal protection of intellectual property is that 

just as a person or a business can own physical property, they should also be 

able to own intangible property such as ideas or artistic creations. The protec- 

tions for intellectual property include any material that is covered by copyrights 

or patents, or considered a trade secret or trademark. The laws criminalizing the 

violation of “intellectual property” are, however, radically different from the tra- 

ditional crime of theft, since the offender does not deprive the victims of prop- 

erty or its use. Few people would argue against the laws banning the sale of fake 

copies of consumer products, but there is considerably less consensus about 
some other aspects of the intellectual property laws, especially the prohibition 
on copying music or videos that are only put to private use and not resold. A 
massive Campaign sponsored by the music and entertainment industries has, 
for example, still not convinced many people that downloading a song from the 
Internet should be a criminal offense. 

The Office of the United States Trade Representative, whose job it is to per- 
suade other countries to respect the intellectual property of American corpora- 
tions, estimates that the theft of intellectual property around the world cost 
American business $250 billion a year.!’ The Business Software Alliance and the 
Software Publishers Association estimated that four out of every ten new busi- 
ness software applications were pirated (copied without the permission of the 
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corporation that wrote the program) and that the total loss to the industry was 
$11.4 billion.'® Such estimates are probably considerably too high, however, 
since they assume that everyone who uses copied intellectual property would 
actually have spent the money to buy it. 

Whatis not in doubt is that the globalization of the economy has helped create 
flourishing industries producing goods with fake trademarks and logos in many 
Third World countries. If the copies are of good quality, the consumer may ac- 
tually benefit from the lower prices of the pirated products, but most often they 
are not. There is a growing list of consumers who have been injured by shoddily 

made imitation products, such as the Connecticut teenager whose cell phone 

exploded in September of 2004 because he unknowingly bought a poorly made 

counterfeit battery or the New York transplant recipient who suffered serious 

complications because the antirejection drugs he was taking turned out to be fakes. !9 

The U.S. Department of Justice has been giving increasing attention to the 

prosecution of those who distribute copied software. In August of 2004, for ex- 

ample, a Virginia Beach man was sentenced to 37 months in prison for selling 

pirated software, and a Louisiana man was given five months in prison and five 

months of home confinement for merely helping to distribute copyrighted soft- 

ware without making any personal financial gain.*° Similar efforts are being made 

by private corporations. The latest push is coming from the record industry, 

which has launched a barrage of civil suits to try to prevent Internet sites from 

distributing copies of copyrighted recorded music. 

Computer Crim 
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The explosive growth of computer technology has led to a similar explosion in 

the concern about computer crime. Despite all the talk, however, it is not really 

clear what is and is not a computer crime. The most obvious definition is that a 

computer crime is simply any crime that involves the use of a computer. But 

that definition is so broad that many crimes that would have occurred with or 

without a computer would be included. For example, this definition would 

consider the electronic filing of a fraudulent tax return but not the filing of an 

identical return on paper. From a legal standpoint, the offenses commonly con- 

sidered computer crimes actually violate a host of different statutes. Some so- 

called computer crimes would be considered embezzlement; others, theft or 

fraud. Still others run afoul of new laws created to prevent various kinds of com- 

puter vandalism. 

The differences in opinion about what should be considered a computer 

crime, and of course the difficulty in measuring any kind of illegal activity, have 

led to enormous differences in the estimates of its cost. At the low end is the 
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National Center for Computer Crime Data, which puts the figure at $550 million 

a year in the United States, whereas the Inter-Pact computer security firm puts 

it more than twenty-seven times higher, at $15 billion.*! One thing we do know 

is that computer crime, however defined, is increasing rapidly. When a 1986 sur- 

vey asked its respondents if they thought their companies were being victim- 

ized by computer crimes, only 7 percent said yes. Another survey seven years 

later found that 70 percent of the more than 400 companies surveyed felt they 

had been victimized during the previous year.”* By 2002, a survey by the Com- 

puter Security Institute found that 90 percent of the 503 American corporations 

and government agencies queried had detected breaches of computer security 

in the last year, and 80 percent of them had suffered a financial loss as the re- 

sult of such activities. The average loss reported to the survey takers was lightly 

more than $2 million. The biggest losses were due to the theft of proprietary 

information; financial fraud came in a close second. Although many computer 

security experts believe that the greatest threat comes from within the organi- 

zation, this survey found that computer attacks were more than twice as likely 

to originate from the Internet as from an organization’s internal systems.”° 
From a legal standpoint most of the computer crime would fall into one of 

three categories. First, there are the thefts and frauds that involve the use of the 

Internet and other computer technology to scam the public in much the same 

way as their low-tech predecessors. But another, increasingly common target of 

these computer thefts is information—trade secrets, mailing lists, credit card 

numbers. Closer to the public image of the computer criminal are the hackers 

who commit computer vandalism, destroying files, disrupting business, crash- 

ing computers for nothing other than a sense of power and the thrill of it. Fi- 

nally, there are a host of other illegal activities that have migrated to the Internet, 
such as providing child pornography or the sale of other illegal goods, such as 

weapons or stolen merchandise. Several men have also been arrested for solic- 

iting sex from minors over the Web in recent years. In addition to the outright 

crimes, the Internet is used for many other highly controversial activities, such 

as the dissemination of hate literature, lists of the home addresses of physicians 

who provide abortion services, and step-by-step recipes for making bombs. 

Not surprisingly, computer crime does not have much of a history, but what 

there is is interesting. According to Rosoff, Pontell, and Tillman, the origins of 
computer crime can be traced to the early 1960s and an innocent-looking blue 
box—a device that could duplicate the multifrequency dialing system then used 
by AT&T and allow its owners unlimited free calling. Although an occasional ar- 
rest was made, the phone company preferred to downplay the whole problem 
for fear that publicity might set off an epidemic of phone fraud. 

About the same time, the computer was beginning to come into wider use 
and a new kind of rogue—the hacker—was born. In the 1970s those young com- 
puter buffs were soon participating in a variety of minor offenses, most notably 
changing their grades on their schools’ computers. Modems and computerized 
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bulletin boards that came into widespread use by the end of that decade cre- 
ated new possibilities for abuse. But it was the explosion in the use of personal 
computers in the 1980s and the amazing growth of the Internet in the 1990s that 
laid the foundations for today’s problems. Although the first generation of hack- 
ers was mainly out for mischief, the techniques they developed were soon put 
to use for more criminal purposes, such as fraud and the theft of valuable in- 
formation. 

Today the creators of computer “viruses” are the inheritors of the early hack- 
ers’ desire for mischievous disruption. Although it is difficult to say who first had 
the idea to create a program that would mimic living viruses by making copies 

of itself and sending them off to infect other hosts, it was a brilliant innovation 

and one that has come to plague the world’s computers. Like living organisms, 

the interconnectedness that makes modern computers so powerful also makes 

them vulnerable to infection. One of the most famous and destructive computer 

viruses to date was known as the “love bug.” On May 4, 2000, email messages 
entitled “I Love You” began showing up in computers in Asia. When opened, it 

infected the host computer, destroyed numerous files, and sent copies of itself 

to everyone on the hosts’ mailing lists. Within hours the virus had spread to Eu- 

rope and the United States. The virus, which is believed to have been created by 

a Filipino computer school dropout, is estimated to have caused total losses of 

around $10 billion and to have paralyzed computers from the Pentagon to the 

British Parliament.*4 
Although the take from computer crimes is usually far lower than the billions 

of dollars involved in organizational crimes, the public is fascinated with the 

popular image of the computer criminal that developed in the early days of com- 

puter hackers—young whiz-kids with a bedroom stuffed with exotic equipment 

and the ability to outsmart huge corporate bureaucracies, with their legions of 

experts and specialists. The fact the many computer criminals are employees or 

former employees of the firms they are attacking has done little to change the 

romantic ideas about computer crime. Even the names given the techniques of 

computer crime have a humorous, offbeat ring. Data diddling, for example, is 

the term applied to one of the easiest and most common computer crimes. The 

data diddler simply manipulates the information fed into the computer to his 

or her advantage. Funds that were intended to be deposited in one account may, 

for example, be credited to a different account controlled by the criminal. A tech- 

nique limited to skilled programmers is to place a “Trojan horse” in a program 

while it is being written. Once the program is installed on a computer, the crim- 

inal can activate the Trojan horse and give secret commands, unknown to the 

legitimate operators. The criminal might, for example, order the computer to 

make electronic fund transfers, erase personal debts, or reveal confidential in- 

formation.2° Another approach to computer embezzlement is known as the 

“salami technique” because the criminals take “one thin slice at a time.” For ex- 

ample, two computer programmers at a large New York garment firm instructed 
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the company computer to increase each employee’s income tax withholding by 

two cents a week and to deposit the money in the programmers’ withholding 

accounts. At the end of the year, the embezzlers planned to receive their prof- 

its in the form of refund checks from the Internal Revenue Service. However, 

those giant-sized refunds touched off an IRS investigation that uncovered the 

crime. In an operation sometimes known as “superzapping,” computer operators 

can use special programs that override security controls in order to reach con- 

fidential data that can be sold to competitors or used in a blackmail scheme. 

Some security-protected programs have a built-in “trap door” that allows the 

operator to bypass the safeguards and make changes in a program. Such trap 

doors are useful when removing bugs from the program, and they may inad- 

vertently be left in the final version, or they may be placed there intentionally 

for use at a later time. A data thief may also “piggy-back” on a legitimate user, 

tricking the computer into thinking that the criminal also has clearance to use 

the machine.*® Computes are also commonly used to collect the information 

necessary for the “identity thefts” discussed in the next section. 

Financial gain is not the only goal of computer criminals. Many seek revenge 

or are simply out to work some mischief. Disgruntled employees and former em- 

ployees often use their knowledge of an organization’s computer system to set- 

tle a grudge. Typical was the case of Neal Cotton, a network administrator who 

worked for a Manhattan-based computer consulting firm. After being told he 

was going to be fired, Cotton went home and hacked into his employer’s com- 

puter system and destroyed the files of several of its most important clients. Cot- 

ton pleaded guilt to charges that carry a maximum sentence often years in prison 

and a $250,000 fine in September of 2004.2’ Another growing problem is the de- 
nial of service attack in which hackers direct so many inquiries to an organiza- 

tion’s computers that the system overloads and legitimate users can no longer 

gain access. The Microsoft Corporation, long a target of intense animosity among 

computer hackers, has been the subject of several recent attacks, but it is cer- 

tainly not alone. Forty percent of the organizations surveyed by the Computer 

Security Institute said they had detected a denial of service attack against them 
in the preceding year.”8 

Computer users and computer criminals are engaged in an increasingly so- 
phisticated game of cat and mouse. Hundreds of millions of dollars a year are 
now being spent on computer safeguards. Many users are now automatically re- 
quired to enter a secret password before being given access to files. To prevent 
unwanted outsiders from tapping into their computer lines and pirating those 
codes or other confidential information, a growing number of users are em- 
ploying encryption systems that code computer transactions so that they are vir- 
tually impossible to decipher without a special key. But such security systems 
have an obvious fault—employees who work with those records must be given 
the password, which may then be used for illicit purposes. It seems doubtful that 
any new innovation in computer security can do more than buy a little time un- 
til a way is found to defeat it, but such a delay may still be well worth the price. 
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Identity Theft 
As the Internet has become a growing marketplace, the security of customers’ 
identities and especially their credit card numbers has become a major issue. It 
is estimated that fraud in e-commerce transactions cost $1.4 billion in 1999 
alone.*? But identity theft—the use of someone’s identity for fraudulent pur- 
poses—is certainly not limited to computer users. Criminals can find identity 
information by everything from dumpster diving to mail theft and purse snatch- 
ing. It is, moreover, one of the fastest growing of all crimes.3° The number of 

identity thefts reported to the Federal Trade Commission increased almost 250 

percent between 2001 and 2003.*! However, some of this huge increase was prob- 

ably due to better reporting, since data from victimization surveys show that the 

FTC never hears about the vast majority of identity thefts. A survey released in 

September of 2003 indicates that identity theft is, in fact, one of the most com- 

mon crimes in the United States. Almost one in every twenty Americans sur- 

veyed (4.7%) reported that they had been victimized by identity theft in the last 

year, which amounts to about 10 million people. Even though many of the of- 

fenses did not involve direct financial costs, the average loss reported was still 

$4,800, bringing the total cost to almost $50 billion a year.%? 

The most common way these stolen identities were used was to charge some- 

thing on someone’s credit card account. The FTC survey found that 2.4 percent 

of those surveyed had fallen victim to such a crime in the last year. About 1.5 

percent of the respondents said that their identity information had been used 

to open a new credit card account, take out a bank loan, or commit other types 

of fraud. The average loss from this type of identity theft was about five times 

higher than the $2,100 average for the losses from fraudulent charges to exist- 

ing accounts. About 15 percent of the victims reported that their identity infor- 

mation was misused for something other than financial gain. The most common 

misuse occurred when the perpetrator gave the victim’s name to law enforce- 

ment officers when they were stopped by authorities or charged with a crime. 

Other common uses of fraudulent identity information were in renting an 

apartment and obtaining medical care. Although the individual victims whose 

identity information is misused usually do not have to cover the full amount of 

the losses, the survey found that on the average victims spent about $500 and 

30 hours resolving the problems created by the offence.*° 

False Advertising 
We spend billions of dollars a year on advertising, and false advertising is 

certainly one of the best-known forms of fraud and deception. Who has not 

seen an advertisement that seems patently false or bought a product whose 



26 The Crimes 

performance fell far short of its promoters’ claims? But the legal definition of 

false advertising is much more generous to the advertisers than most people as- 

sume. Although common sense would tell us that false advertising consists of 

the use of untrue statements in advertising, the law uses a different standard. It 

is not falsity but deception in advertising that is illegal. According to Section 15 

of the Federal Trade Commission Act, deceptive advertisements are those that 

are “misleading in material respect,” and this has been interpreted by the courts 

to mean that the deceptive advertisement must somehow affect the purchasing 

decisions of the customer. Although there is usually little doubt about what 

makes a statement true or false, determining whether or not a statement is de- 

ceptive is a much more complex business, because one must not only examine 

the nature of the statement but also judge its potential effect on the consumer. 

This deception standard has a logical rationale. For example, when one pe- 

troleum company claimed that its gasoline put a “tiger in your tank,” it was mak- 

ing a statement that was literally false yet not deceptive, since no reasonable 

person would believe that a tiger could actually materialize in a gas tank. The flaw 

in this approach is that complex legal standards that are difficult to apply tend 

to be interpreted in favor of those with the money to build the best legal case, 

and of course it is the advertisers, not the consumers, who command such re- 

sources. As a result, a body of case precedent has built up that allows salespeople 

and advertisers to lie to potential customers, as long as they use only broad, gen- 

eral lies (e.g., “This is the finest soap in the world”), on the grounds that such 

claims have no effect on purchasing decisions. If this were actually true, and 

such exaggerated claims (“puffery,” as they are called) did not sell products, they 

would hardly have remained a mainstay of advertising for so many years. 

But even with the wide latitude given advertisers to “puff” their products, vi- 

olations of the law are still common. One of the most famous cases of false ad- 

vertising that eventually went all the way to the Supreme Court involved an ad 

for Rise shaving cream. In this commercial, a man was shown shaving first with 

an “ordinary” lather that dried out quickly after application, and then with Rise, 

which fulfilled its advertising slogan by staying “moist and creamy.” What the 

television audience was not told was that the “ordinary” lather was not shaving 

cream at all, but an aerosol especially concocted to come out in a big attractive 

puff and then quickly disappear.*4 A similar case involved Campbell’s “chunky 
style” soups. The bottom of the soup bowl used in a television commercial was 
filled with marbles, which pushed the pieces of meat to the top, thus making the 
soup look a lot chunkier than it really was. Many other cases of false advertising 
involve claims manufacturers made about the benefits of their product. The 
manufacturer of Anacin ran into trouble with the Federal Trade Commission for 
claiming that its product relieved nervous tension, stress, and depression, was 
stronger than aspirin, brought relief within twenty-two seconds, and was more 
effective than other nonprescription analgesics.°° The makers of Listerine mouth- 
wash ran into similar problems with claims about their product’s ability to pre- 
vent colds. Although such cases can generate a great deal of embarrassing 
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publicity, few sanctions, beyond merely stopping the false advertising, are usu- 
ally brought against big corporate advertisers. 

The huge increases in the advertising budgets for prescription drugs and a 
new willingness to bypass physicians and appeal directly to the public have led 
to an increasing number of complaints. In August of 1998, for example, a unit 
of the BASF Corporation agreed to pay $41.8 million for the false advertising of 
its synthetic thyroid drug Synthroid. Not only did its advertising falsely claim 
that Synthroid was unique and superior to competing brands and that no other 
brand was useful in place of Synthroid, but the company attempted to suppress 
the publication of research showing that Synthroid and some of the generic 
products were biologically equivalent.*® 

Deceptive advertising is often tied in to other kinds of deceptive marketing. 

In 1999, for example, the Pacific Bell telephone company was fined $44 million 

by the California Public Utilities Commission for misleading advertising and 

marketing. The judge held that Pacific Bell “sold customers extra services they 

did not want, used misleading names to sell options like voice mail, and tricked 

customers into skipping a free option that can block Caller ID for all calls.”>” As 
is often the case, however, the fines imposed were far smaller than the profits 

the illegal actions brought. Pacific Bell’s own internal documents indicate that 

it expected to make more than $300 million from the marketing campaign in 

question.°® 
Deceptive advertising by local retail stores is more likely to be punished, since 

the victims are more likely to complain and the offenders usually have far less 

political power than larger corporations. A common form of false advertising 

used by retail stores is known as “bait and switch.” The idea is to bait the cus- 

tomers into the store with advertising that offers merchandise at an extremely 

low price and then to switch their attention to a more expensive product. When 

customers ask about the sale merchandise, retailers either claim that “the last 

one was just sold” or point out some obvious flaw that the advertising failed to 

mention. Sometimes the customer is not informed of the switch until it is too 

late to do anything about it. For example, one firm advertised an offer to repair 

automobile transmissions for only $69.50. But once the mechanics actually dis- 

mantled a transmission, they routinely claimed to find new problems that would 

substantially raise the price.°9 

Consumer Fraud 

In contrast to false advertising, more blatant business frauds are usually han- 

dled as criminal offenses, but the severity of the punishment varies greatly with 

the type of offense and the size and influence of the company involved. Con- 

sider the case of the Holland Furnace Company, which, as Christopher Stone 

put it, “seems almost to have been born crooked.”*° Holland’s standard sales 

technique was to send a representative to a private home who would claim to 

be an inspector from the gas company. Once inside, he would dismantle the 
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heater as part of his “inspection” and then flatly refuse to put it back together, 

claiming there was grave danger of explosion. In the middle of the family crisis 

that inevitably ensued, a solution would present itself magically at the door in 

the form of a Holland furnace salesman, who would make a quick sale. Twenty- 

two years of legal problems and consumer complaints passed before the com- 

pany president and two vice presidents were found guilty of criminal contempt, 

and the president was sentenced to six months in jail.41 The Holland Furnace 

Company and other shady home-improvement businesses are part of what Philip 

Schrag calls the “commercial underworld”—small and medium-sized firms that 

operate on the fringes of the law.** 
The Ponzi, or pyramid, scheme is one of the most popular and successful 

techniques of consumer fraud. Details vary, but the criminal typically offers in- 

vestors huge returns through one kind of scheme or another, while in fact the 

money is not invested but goes either into the pockets of the owner or to finance 

payouts to earlier investors. As long as the number of investors keeps growing, 

everything appears to be fine and investors continue to receive their interest, 

but as soon as new investment lags, the whole scheme collapses. In the early 

part of the twentieth century, Charles Ponzi, after whom the scheme is named, 

claimed he could make fat profits for investors from the international currency 

and postal markets. Today these Ponzi schemes involve everything from cos- 

metic dealerships to stocks and bonds. Other kinds of popular frauds include 

land sales in which consumers are tricked into believing barren deserts or 

swamplands are prime home sites, phony contests in which consumers are told 

they have won a prize that actually ends up costing them far more than it is 

worth, fee-based employment agencies that deceive the unemployed into think- 

ing a high-paying job will be found for them, and various telemarketing scams 

in which smooth salespeople talk customers into making an advance payment 

for some promised merchandise or service that is never delivered. 

More sophisticated consumers have long been aware of these kinds of abuses. 

But fraud and deception have become accepted business practices in many sec- 

tors of more legitimate industries as well, and that makes them far more diffi- 

cult to detect and root out. Consider, for example, American automobile dealers. 

Common complaints against car dealers include making false claims in the sale 
of new automobiles, forcing unordered accessories on customers, selling used 
Cars as new Cars, and imposing excessive finance charges. 

Most people are quick to attribute these problems to the personal character 
of the dealers, who are depicted as the kind of shady, dishonest characters you 
would not want living next door. But the real cause of the problem lies in the 
economic structure of the automobile business. In 1921, there were eighty-eight 
automobile manufacturers in the United States; now there are only a handful. 
The small number of potential suppliers makes the loss of a franchise a serious 
threat and keeps the new-car dealer heavily dependent on the manufacturers. 
These manufacturers place intense pressures on dealers to sell as many Cars as 
possible, while often providing scant rewards for dealers who excel in the per- 
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formance of their service and warranty obligations. The system of sales bonuses 
for the dealers who sell the most cars puts an especially heavy burden on small 
dealers, who are forced to cut their profit margins to the bone in order to com- 
pete with the large dealers who receive those lucrative cash rewards. Since most 
dealers make so little profit from the sale of new cars, many of them feel com- 
pelled to make up the difference through their service departments or used car 
sales. The manufacturers thus inadvertently promote such illegal practices as 
charging for more hours of labor than were actually needed for a job, installing 
new parts when the old ones needed only minor repairs, and charging for work 
that was never actually done. Part of the failure of some dealers to live up to their 
warranty obligations can also be attributed to the manufacturers. The factory 

pays only about two-thirds the amount that dealers would have charged private 
customers for the same repairs, on top of which dealers are often required to fill 

out lengthy paperwork and to tag and return parts replaced under warranty.*2 
Manufacturers are sometimes directly involved in such fraudulent schemes 

as well. In 1987 the Chrysler Corporation admitted that it had reset the odome- 

ters on some of the cars it provided to its executives and then sold them to the 

public as new.** Although Chrysler quickly stopped such activities when they 

came to public light, it is apparently common practice for used car dealers to 

set back the odometers of high-mileage cars. By comparing the mileage on the 

odometers of a group of used cars in Queensland, Australia, with the actual 

mileage reported by their previous owners, John Braithwaite found that more 

than one-third of the cars’ odometers had been set back. An estimate for the 

state of Georgia puts that figure at a full 50 percent of all used cars.*° 

Nor are automobile dealers and manufacturers the only source of difficulty 

for motorists. One estimate holds that a third of all the money consumers spend 

on automobile repairs goes to unnecessary or fraudulent work.*® Investigators 

in another study concluded that 53 cents of every car repair dollar were wasted 

because of faulty repairs, overcharging, and other problems.*’ In an often-cited 

1941 study sponsored by Reader’s Digest, a car in perfect mechanical condition 

was taken to 347 different repair shops across the country; 63 percent of them 

invented some kind of work to do. Moreover, when the study was replicated in 

1987, the researchers found that the problem was just as bad as it had been four 

decades earlier.*8 An interesting experiment by Paul Jesilow points to a similar 

conclusion. In this study, researchers brought dead batteries to 313 firms and 

asked to have them recharged. Even though the batteries had been checked to 

make sure they were still good, almost 11 percent of the firms claimed the bat- 

teries could not be recharged (which, of course, creates the opportunity for the 

sale of a new one).*? The most publicized case of auto repair fraud in recent 

years occurred in 1992, when the California Department of Consumer Affairs 

charged the Sears auto repair centers with a host of illegal practices. The bu- 

reau’s investigators made thirty-eight test visits to twenty-seven Sears auto 

centers. Unnecessary services and repairs were recommended on thirty-four of 

those occasions.°° 
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Fraud in the Professions 

Although the business of automobile sales and repairs has a long-standing rep- 

utation for corruption and shady dealing, similar abuses are common in even 

the most respected professions, such as medicine, law, and accounting. For ex- 

ample, fraud in Medicaid and Medicare—the government-sponsored health- 

care programs for the poor and the aged—is believed to cost the public billions 

of dollars a year. The medical insurance industry estimates that about 3 percent 

of the nation’s physicians routinely commit outright fraud and a much larger 

percentage engage in improper or ambiguous billing.>! Estimates for 2000 put 

the total cost of health-care fraud on the part of physicians and other health- 

care professionals somewhere between $39 and $130 billion.°? 
Some of the most blatant crimes involve fraudulent claims for reimburse- 

ment. Pharmacies, for instance, commonly bill the government for a larger num- 

ber of pills than their customers actually receive, and medical laboratories charge 

for tests that were never performed.°° In 1992, for example, a large FBI investi- 
gation known as Operation Goldpill resulted in the arrest of eighty-two phar- 

macists and a physician for various forms of Medicaid fraud, including billing 

the government for drug prescriptions that were never filled and secretly sub- 

stituting cheaper drugs for the ones called for in the prescriptions.** In another 

example of billing for services not performed, a Senate investigator posing as a 

Medicaid patient was told that her urine sample was normal, when in fact it was 

a mixture of soap and cleanser that she concocted in the restroom of the clinic 

she was visiting.°° 

Physicians are also involved in many of the same types of crimes. Although 

it is extremely difficult to prove fraud in individual cases, there is conclusive evi- 

dence that physicians make a great deal of money performing unnecessary med- 

ical procedures (see the next section). Much more clear-cut are the cases in 

which physicians submit fraudulent medical insurance claims. In some cases, 

physicians bill for procedures that were never performed. In others they submit 

several bills for the same services. In a crime known as “upcoding,” doctors per- 

form one medical procedure but bill the insurer for another, more expensive 

one. Another common crime among anesthesiologists, psychiatrists, and other 

health-care professionals who charge by the hour is to submit bills claiming that 

they worked longer than they actually did. Although all but a tiny fraction of such 
offenses go undetected, many investigative techniques exist to uncover such of- 
fenders. For example, by comparing billing records submitted to different pri- 
vate and public payees, investigators have found that some physicians submit 
claims that total more than 24 hours in a single day. Other investigators have re- 
sorted to timing the traffic in and out of office waiting rooms to see how long 
patients actually spend with the physicians.°® 

The fact that such abuses are often directed against anonymous bureaucra- 
cies may lessen the public’s outrage, but patients also pay the price. In one no- 
torious case, a Los Angeles ophthalmologist was found to have tricked hundreds 
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of poor Hispanic patients into unnecessary eye surgeries to collect the Medic- 
aid fees—subjecting them to many unnecessary risks and leaving at least one 
woman totally blind. In Texas, a woman was committed to a psychiatric hospi- 
tal after a psychotic reaction to a pain medication. She believed that she would 
only be there for a day or two. Instead she was heavily sedated, kept in isolation 
from friends and family, and warned that she would be held in a mental hospi- 
tal for the rest of her life if she fought for her release. After her insurance was ex- 
hausted, she was finally released and sent home with a bill for $48,000.57 

Although the public usually blames such problems on the individual profes- 

sional’s lack of personal ethics, once again the economic forces lie at the root of 

the problem. Because health-care professionals are paid on a fee-for-service ba- 

sis, a built-in reward is provided for overbilling and overdoctoring. For exam- 

ple, a study of California’s Medicaid and Medicare program by Henry Pontell, 

Paul Jesilow, and Gilbert Geis concluded that “the very organization of the pro- 

gram invites fraud.” They found that the “fee-for-service delivery system offers 

physicians the chance to amass considerable gain with little risk. Diagnostic tests 

that have not been performed can easily be billed to the state . . . [and] the pro- 

fessional background of the physician affords strong protection against discov- 

ery.” Even ifa physician’s crimes are eventually discovered, there is a wide “range 

of defensive tactics to safeguard against effective sanctions.”°® 

Overbilling and other fraudulent practices are also a severe problem among 

lawyers. Because lawyers generally charge by the hour and much of the time for 

which they bill involves solitary activities or private meetings that are not read- 

ily visible to the client, it is easy for them to overcharge without being detected. 

One case that did come to public light was that of Webster Hubbell, an associ- 

ate attorney general in the Clinton administration. Following a public scandal, 

Hubbell admitted that he had stolen some $394,000 from his former law part- 

ners and clients by overbilling and filing false claims for reimbursement.°? It is 

doubtful, however, that his crime would ever have come to light had it not been 

for his close association with President Clinton and the intense personal scrutiny 

that relationship brought. 
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Financial Fraud 
‘saan 

Although total costs of professional abuses add up to billions of dollars a year, 

the biggest individual frauds are usually those worked in the glittering world of 

high finance. One famous example was the Equity Funding case. Estimates of 

the total losses vary, but this single case may have cost the public as much as $3 

billion. From its inception in 1960, Equity was based on a “funding concept” that 

was designed to appeal to customers’ greed. In most cases, customers bought 
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mutual fund shares and an insurance policy from Equity. They were then given 

a loan with their shares as collateral, which in turn was used to pay the insur- 

ance premiums. After ten years the program was to end with the customers mak- 

ing a large cash payment to clear up the loan—presumably from the money they 

had made from the increasing value of their mutual fund shares. Of course, the 

whole scheme would work only as long as the stock market never went down, 

but such an economic decline seemed an unlikely prospect amid the buoyant 

optimism of the times. 

The Equity Funding Corporation itself lost money practically from the be- 

ginning. Its directors soon resorted to one of the most common techniques of 

business fraud to keep the company afloat: They juggled the books to give the 

company a false veneer of success, thereby increasing the value of its stock and 

the willingness of bankers to provide loans. Five years after Equity Funding went 

public, the value of a share of its stock had risen from $6 to an astronomical $80. 

Equity stock was, however, virtually worthless in another five years. Whether 

motivated by company loyalty, greed, or fear, more than 130 Equity executives 

knew of the fraud and said nothing to the authorities. The scandal finally broke 

when an employee, disgruntled by his layoff, leaked damning information to a 

securities analyst. The subsequent investigation showed that Equity had written 

56,000 bogus insurance policies, created $120 million in phony assets, and even 

“killed” some of its phony insurees in order to collect on their policies. The en- 

tire corporation collapsed soon after the facts came to light. A federal judge later 

gave Equity’s president, Stanley Goldblum, an eight-year sentence for his role 

in the case, and numerous other conspirators received shorter terms.®° 

The biggest white-collar crimes tend to be anonymous affairs carried on by 

faceless executives operating behind a wall of corporate secrecy. But much to 

the satisfaction of the media, the crime wave in the banking and finance indus- 

try in the 1980s produced several larger-than-life villains. Foremost among them 

was Charles Keating, who controlled the now-bankrupt Lincoln Savings and 

Loan. (The collapse of Lincoln cost around $2.6 billion, making it the single most 

costly savings and loan failure.®') From the time Keating acquired Lincoln Sav- 

ings in February 1984 until it declared bankruptcy in April 1989, Lincoln was in- 

volved in a host of questionable activities. The most famous involved the efforts 

of five U.S. senators who had received a total of $1.3 million in campaign funds 

from Keating to intervene with government regulators on his behalf. But it was 
securities fraud that finally sent Keating to jail. Keating’s conviction arose from 
his program to sell bonds from Lincoln’s holding company, American Conti- 
nental Corporation, directly from Lincoln’s branch offices. Because the bonds 
were purchased from their “bank,” many customers apparently did not realize 
they were not insured. Not only did the salespeople often fail to point out that 
fact to potential customers, but more important, Lincoln’s staff continually lied 
about American Continental’s financial strength. Even when the company was 
teetering on the brink of bankruptcy, salespeople continued to tout the safety 
of Continental’s bonds. Although many elderly people lost their entire savings 
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when Lincoln went bankrupt, members of the jury that convicted Keating on 
seventeen counts of fraud in December 1991 said that they were most impressed 
with the fact that the Lincoln staff never changed their sales pitch even as they 
watched Lincoln drag American Continental into bankruptcy.®? In April 1996, 
however, Keating’s lawyers succeeded in overturning his state conviction be- 
cause of alleged errors in the judge’s instruction to the jury. In December they 
won a reversal of his federal conviction because some jury members had im- 
properly learned about his state court conviction. 

Difficult to explain in a short news bite and lacking a bad guy to blame, many 

of the most complex financial crimes have hardly raised a blip on the media’s 

radar screens. Few, for example, have ever heard of the “yield-burning” cases 

that resulted in millions of dollars in fines to such top financial firms as Salomon 

Smith Barney, Goldman Sachs, Paine Weber, Morgan Stanley, and Merrill Lynch 

in April of 2000. Yield burning is a little-known violation of federal law that oc- 

curs when state and local governments seek to refinance their tax-exempt bonds 

by purchasing U.S. government securities. Federal law forbids them from mak- 

ing any higher interest than the yield earned on the original bonds. So unscrupu- 

lous traders inflate the price of the securities beyond their fair market value, thus 

“burning the yield”; they then pocket the extra money.® 
The financial fraud at the Enron Corporation might well have met with the 

same response from the media if it had not led to the bankruptcy of what, at 

least on paper, was one of the largest corporations in the world. The account- 

ing tricks Enron used to cover up its mounting losses were so complex that it 

took reporters weeks to figure out what they had actually done. The public at- 

tention brought on by Enron’s troubles and the complicity of its accounting firm 

in helping to cover them up spurred the usually lethargic enforcement bureau- 

cracy to step up its efforts. Other major corporations were soon found to have 

similar problems. Adelphia Communications, once the sixth largest cable tele- 

vision service, filed for bankruptcy after covering up huge losses due to the fi- 

nancial improprieties of its founder and his sons. America’s second largest 
long-distance and data provider, WorldCom, did the same thing after it disclosed 

that $3.85 billion in expenses were improperly booked and its accounts had an- 

other $3.8 billion in “errors.” (See the case study at the end of this chapter for 

more details on these financial frauds.) 

Tax Evasion 
Every occupation has its own structure of fraudulent opportunities, but even if 

they wanted to, few people ever have the chance to carry out criminal schemes 

on the scale that someone like Charles Keating did. Yet almost all workers have 

a chance to commit one type of fraud—income tax evasion. Most modern-day 

Americans are probably too suspicious to easily admit their illegal activities to 

a survey taker, but a survey of 1,698 Americans taken in the 1940s found that 57 

percent of the men and 40 percent of the women admitted committing some 
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type of tax evasion.® Interestingly, the survey found violations to be the most 

common among middle- and upper-income people, especially businesspeople 

and lawyers. Prosecutions by the Internal Revenue Service (IRS) are often con- 

centrated in the higher social strata as well (although part of the reason may 

be that audits of high-income taxpayers are likely to net more money), and most 

experts believe that high-income people have the greatest opportunities for tax 

evasion. The opportunities for tax evasion also vary considerably from one 

occupation to another. The IRS estimates that auto dealers, restaurateurs, and 

clothing store operators underreport about 40 percent of their income; travel- 

ing salespeople, 30 percent; doctors, lawyers, and accountants, 20 percent; and 

farmers, 18 percent.® 
Although the IRS audits less than 1 percent of all tax returns® and prosecutes 

only a few thousand people a year for tax evasion, some criminal cases do oc- 

casionally receive a burst of publicity. The most famous case in recent years was 

probably that of Leona Helmsley, the head of a huge hotel empire who was re- 

peatedly portrayed in the press as the “queen of greed.” Helmsley was convicted 

in 1989 of evading her taxes by charging millions of dollars in personal redeco- 

rating expenses to her businesses, and she was fined $7.1 million and given a 

four-year prison term.®’ 
It is tempting to blame income tax evasion on the larceny that is said to be 

lurking in the hearts of even the most honest women and men. No doubt, there 

is some truth in this belief—if we were a nation of saints, there would be no tax 

evasion. But to understand this common crime, we must look to something other 

than universal human greed. The fact is that U.S. income tax laws could hardly 

provide more encouragement to would-be violators if they were intentionally 

designed for that purpose. The laws are so complex that even people who are 

willing to pay their taxes are often unable to figure out how much they owe, and 

one person may pay lower taxes than another with the same income simply by 

being better at the “tax game.” The obvious injustice of this situation encour- 

ages both contempt for the system of taxation and the attitude that paying taxes 

is not a responsibility of citizenship so much as a game that one wins or loses. 

If the percentage of one’s income owed in taxes were determined entirely by ac- 

counting skills, the system might still claim some shred of respectability. The tax 

laws, however, are replete with special advantages, loopholes, and benefits for 
those with the greatest political influence. Because every return cannot be au- 
dited, income tax collectors must rely on the honesty of the individual taxpay- 
ers; yet the taxation system itself is so riddled with favoritism that it cannot claim 
the integrity it demands of its clients. 

Of course, business organizations have the same motivation to avoid paying 
their taxes as do individual citizens, but there is one essential difference. Big busi- 
ness has not only the power to obtain specific, industry-by-industry tax breaks 
and loopholes that make most corporate tax avoidance completely legal, but the 
talent to create and defend an endless array of new strategies to reduce its taxes. 
As a result, the tax burden shouldered by big corporations has steadily declined 
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over the last four decades. In 2001, corporate taxes brought in only about half 
as much of the gross domestic product as they did in 1970, and another round 
of large corporate tax cuts in 2004 reduced their payments evenmore.®8 

The Internal Revenue Service has often shown surprisingly little concern about 
tracking down the illegalities of powerful corporate taxpayers. Indeed, the IRS’s 
enforcement efforts are so weak that many of the criminal cases brought against 
corporations stem from investigations of entirely different activities. For instance, 
the Wall Street scandals of the late 1980s focused primarily on insider trading, 
but a number of fraudulent tax schemes were accidentally uncovered. Among 
the charges to which Michael Milken, the most notorious figure in the scandal, 

pleaded guilty was a scheme to defraud the IRS by helping one of his clients 

“park” valuable stocks. Milken agreed to buy blocks of stock below their market 

value so that the company could record a tax loss, and then sell them back at an 

agreed-upon price at a later date. (The term parking refers to the fact that the 

control of the stocks really rested in the hands of the original owner; they were 

merely “parked” with Milken’s firm.) It is significant that none of the charges of 

tax evasion to come out of this scandal originated with the Internal Revenue Ser- 

vice, which is assigned primary responsibility for enforcing the tax laws.®°9 

Conflicts of Interest 
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Most conflicts of interest lie in the vaguely defined gray area between the un- 

ethical and the illegal. At their most innocent, such conflicts may result from 

nothing more sinister than bad judgment, but at the other extreme, they encom- 

pass a wide range of clearly illegal behavior usually involving either bribery or 

fraud. In most cases, there is a tantalizing hint of criminal behavior without quite 

enough evidence to prove a case. For example, it is completely legal for politi- 

cians to accept campaign contributions from a particular interest group as long 

as they are not buying their vote, but how do we know why a politician votes 

one way or another? Similarly, it is fraud for a physician to tell a patient that he 

or she needs an operation when the doctor knows it is unnecessary. But med- 

ical judgments are seldom clear-cut. Many times physicians who have a finan- 

cial stake in performing a particular procedure may simply convince themselves 

that it is safe and necessary, even when the evidence indicates that it is not. 

Conflicts of Interest in Government 

The public is probably most familiar with the conflicts of interest among office- 

holders, since the media pays much closer attention to the world of politics than 

to that of the professions. There is, moreover, little doubt that the divided loyalties 
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of our elected officials constitute one of the most serious threats to democratic 

rule we face today. The U.S. Senate’s code of ethics, for example, prohibits any 

member or employee from aiding the progress of legislation for the purpose of 

advancing his or her own financial interests, yet virtually every day members of 

Congress vote on bills that directly affect their personal finances. 

Of course, the federal government is now so deeply involved in economic reg- 

ulation that it would be difficult for wealthy legislators to find any high-paying 

investments that would not be affected by their actions in one way or another. 

There are, however, two simple steps that even the wealthiest legislators can take 

to avoid conflicts of interest: abstain from voting on any issue that might affect 

their financial interests, and place their holdings in a blind trust that is controlled 

by independent trustees. But very few federal legislators have taken those steps. 

A study by the Center for Public Integrity found very similar problems at the 

state level. Its analysis of financial disclosure reports filed in 1999 found that 

more than one in five state legislators sat on a committee that regulated their 

professional or business interests, and that at least 18 percent had financial ties 

to businesses or organizations that lobby state government. To cite only a sin- 

gle example, the minority leader in the North Carolina House of Representatives, 

N. Leo Daughtry, owned a fertilizer company and was part-owner of two tobacco 

warehouses. But such ties did not stop him from supporting a big tax break for 

the Philip Morris tobacco company or from sitting on the Select Committee on 

the Tobacco Settlement.” 
The current system of campaign finance subjects virtually all elected officials, 

whether wealthy or not, to another fundamental conflict of interest: Do they rep- 

resent the interests of the public who voted for them or the campaign contrib- 

utors who gave them the money to run? Unfortunately, the ever-increasing costs 

of running a serious campaign seem to be tilting the scales more and more heav- 

ily in favor of the latter alternative. As recently as 1960, the price tag for an average 

congressional campaign was only about $25,000. But in the 2000 election, the 

average race for the House of Representatives cost about $750,000, and the 

average senatorial campaign, about $4 million. That means that senators need 

to raise at least $12,000 every week of their six-year term to finance their next 
campaign.”! 

There are, of course, some legal restrictions on the process of campaign fi- 
nance aside from the prohibition against directly selling influence. In fact, an 
elaborate system of regulations has been set up to limit both the sources and 
amounts of campaign contributions, but it is so full of loopholes that in actual- 
ity it does neither. But even without those loopholes, the current legislation gov- 
erning Campaign contributions reveals a curious kind of logic. If campaign 
contributions are used to buy influence, the logic of democracy would dictate 
their prohibition and not just limits on their size or the source. 

Defenders of the current system argue that the contributions are simply gifts 
with no strings attached and that they do not influence the way elected officials 
perform their duties. But even if that highly unlikely contention were true, it ig- 
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nores the role the big contributors’ money plays in putting those with whom 
they already agree into office. A study by Ralph Nader’s Congress Watch found 
that winners outspent losers by a margin of four to one in congressional races, 
and that Senate candidates who outspent their opponents won election 85 per- 
cent of the time.’”? Although some of this difference is due to the ability of the 
most popular candidates to attract more campaign contributions, that is only 
part of the explanation. After a careful statistical analysis of the variables that 
might affect the relationship between campaign spending and electoral success, 
Gary Jacobson concluded that “challengers and other non-incumbents do bet- 
ter the more money they spend, because their campaign expenditures purchase 

the attention of voters.”’? Further, incumbents usually have a lopsided advan- 
tage in fund-raising over their opponents.”4 

The general laxity of campaign financing laws might lead one to expect that 
they would seldom be violated, but that is not the case. Of all the members of 

Congress who were indicted for criminal offenses between 1941 and 1980, more 

than 14 percent were charged with violating campaign financing laws.’° Since 

then, charges of campaign finance irregularities have become so common that 

they have been leveled against most of our prominent politicians. Although the 

existing loopholes allow private individuals to spend as much as they want to 

help the candidates of their choice as long as they do so independently of his 

and her campaigns, the ban on direct contributions by corporations and unions 

has made it more difficult for such organizations to stay within the law. To main- 

tain the appearance of legality, organizational contributors try to persuade their 

employees, members, or stockholders to give money to political action commit- 

tees (PACs) that support their organizational interests. And though indictments 

are rare for such offenses, it is clear that corporations and unions often engage 

in fund-raising activities that violate not only the spirit of the law but the letter 

as well. For example, although the law expressly forbids organizations to coerce 

employees to contribute, many employees still come under intense pressure to 

chip in to support their companies’ political interests. A report in the Los Ange- 

les Times indicates that many large corporations actually have automatic deduc- 

tions taken from the paychecks of “consenting” executives that are sent to 

company-controlled PACs.’° Some companies have even given employees special 

bonuses with the expectation that they will be turned over to the appropriate 

PAG, or have encouraged employees to pad their expense accounts to reimburse 

themselves for their contributions. Another common practice, known as “bundling,” 

involves a group of corporate executives with an interest in a particular issue 

who all send in large “personal” contributions at the same time.”” 

Politicians often play a kind of shell game with their campaign finances. When 

they first find some new loophole in the law, no one pays much attention. But 

as more and more candidates jump on the bandwagon, the public starts to take 

note. As the bad publicity mounts, those same politicians who accepted the 

money pass some kind of reform bill and turn to the next loophole. One recent 

example was so-called soft money. Although corporations and labor unions are 
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not allowed to give money directly to individual candidates, they were allowed 

to give unlimited amounts of “soft” money to the political parties, which could 

then spend the money to elect those same candidates. According to the Federal 

Election Commission, the Republicans and Democrats raised almost half a bil- 

lion dollars in soft money for the 2000 elections.’* As the huge amounts of money 

pouring into this loophole became a major political embarrassment, such con- 

tributions were banned in 2002. 

Well-heeled special interests also hire an army of lobbyists to influence the 

legislative process. Lavish parties and free entertainment are other devices com- 

monly used to curry favor among elected officials. Although the lobbyists’ big 

entertainment budgets raise few eyebrows in Washington, the process of cor- 

ruption becomes more apparent when their largess involves free trips and all- 

expense-paid vacations. 

Because most politicians balk at accepting outright bribes, lobbyists often make 

small personal gifts that allegedly come with no strings attached. The most com- 

mon inducements are small presents and gratuities—free meals at expensive 

restaurants, lavishly catered parties, free bottles of perfume, free samples of a 

company’s product, or an all-expenses-paid trip to a corporate-sponsored event 

at a luxurious resort. A bottle of perfume is obviously not enough to influence a 

senator’s vote on a critical issue, but the hope of the growing army of Washing- 

ton lobbyists is that the accumulation of small favors will create a sense of ob- 

ligation that will ultimately be paid back in political favors. Former senator Paul 

Douglas made this point well: “The enticer does not generally pay money di- 

rectly to the public representative. He tries instead by a series of favors to put 

the public official under such a feeling of personal obligation that [he] comes to 

feel that his first loyalties are to his private benefactors and patrons.””9 Do such 
tactics work? The answer depends on the individual official involved, but the 

growing number of Washington lobbyists who spend billions of dollars a year in 
the effort to win political influence apparently think so.®° 

Conflicts of Interest in the Professions 

Conflicts of interest between professionals and their clients are built into the 

very nature of the relationship. The professional claims, both implicitly and ex- 
plicitly, to be working in the best interests of the client, yet in many cases the 
professional’s own financial interests and desires clash with those of the client. 
The ethical practitioner makes an intentional effort to put the clients’ interests 
first and to inform them of any possible conflict of interest he or she may have. 
But those who are less scrupulous have ample opportunities to manipulate clients 
for their own gain. Even if those clients are skeptical about the integrity of the 
professionals who serve them, they seldom have the knowledge necessary to 
evaluate their performance accurately. 

The most common conflict of interest lies in the financial relationship between 
practitioners, who try to maximize their profits, and clients, who must pay the 
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bill. Most professionals have a direct financial interest in performing the great- 
est number of the most expensive services possible. On the other hand, the clients’ 
interests are best served if the professional performs only those services that are 
clearly required and does so as inexpensively as possible. Although such conflicts 
of interest exist in many types of commercial encounters, they are most serious 
in the professions because clients are often unable to make an independent judg- 
ment about whether or not they actually need the services being recommended. 

The greatest problem probably lies in the medical profession, because unnec- 
essary medical procedures not only are costly but may pose a serious threat to 
the health and even the life of the patient. There is, moreover, ample evidence 

of large-scale “overdoctoring” of American patients. One study by Dr. Sidney 

Wolfe of the Health Research Group concluded that the antibiotics prescribed 

in American hospitals are unnecessary in a full 22 percent of all cases.®! A study 
published in the Journal of the American Medical Association in 1998 estimated 

that adverse drug reactions cause more than 100,000 deaths among hospitalized 
patients every year.®* But by all accounts, the most serious form of overdoctor- 
ing is unnecessary surgery. A Cornell University study found that in nearly one 

of every five cases in which a patient sought a second opinion, the second physi- 

cian recommended against the proposed operation. Using such figures, a House 

subcommittee investigating the medical profession calculated that there were 

2.4 million unnecessary surgical procedures a year, which cost the public billions 

of dollars and resulted in the loss of 11,900 lives. Another estimate put the num- 
ber of unnecessary operations as high as 4 million a year, with a total cost of over 

$10 billion.®* The same problem is reflected in the medical tests physicians order. 

AUSS. government study concluded that physicians who own an interest in a di- 

agnostic lab order up to 45 percent more tests than those who do not. And to 

make matters worse, such conflicts are extremely widespread. The U.S. Depart- 

ment of Health and Human Services estimates that one of every four medical labs 
in the United States is owned by physicians who refer their own patients there.** 

There is, moreover, a strong element of fraud in the behavior of the physi- 

cians who order unnecessary tests or perform unnecessary operations. Although 

they claim both explicitly and implicitly that their medical decisions are based 

exclusively on their best judgments about the welfare of patients, the evidence 

clearly shows that at least some practitioners actually give higher priority to fi- 

nancial considerations. But the desire for a higher income is not the only source 

of these professional conflicts. Vivienne Walters’s study of company doctors in 

Ontario, Canada, found that they experienced strong pressure from their em- 

ployers to place the interests of the company ahead of those of their patients— 

for example, by minimizing the seriousness of on-the-job injuries in their 

medical reports.®° 
The same kinds of conflicts of interest are found in the other professions as 

well, but fortunately, misconduct by lawyers and dentists is less likely to have the 

same life-threatening consequences. Whenever a professional is paid on a fee- 

for-service basis, the temptation to make extra profits by performing unnecessary 
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procedures is always present. A clinical evaluation of 1,300 Medicaid dental 

patients in New York State found that 9 percent of the work involved outright 

fraud and that 25 percent of the amount billed to the state was for unnecessary 

work.®6 Such abuses are somewhat more difficult for lawyers, since clients are 

likely to have a clearer idea of the services they actually need. Nevertheless, 

“overlawyering” is a growing problem. Clients may, for instance, be talked into 

suits or other legal actions that will provide the lawyer with lucrative fees but 

stand little chance of success. Lawyers can also try to make it appear that a rel- 

atively simple legal procedure, such as an uncontested divorce, requires special 

legal knowledge, when in fact most people can do it themselves at a fraction of 

the cost. 
Similar problems exist among practitioners of criminal law, although in dif- 

ferent forms. Critics of our criminal justice system, such as Abraham Blumberg, 

have long charged that some defense lawyers run a “confidence game” on their 

clients. Blumberg has argued that even though a defense lawyer may pretend to 

be an independent professional who intends to do everything possible for the 

client, he or she is actually highly dependent on the goodwill of the prosecutor 

and the court. According to Blumberg, defense lawyers are often more concerned 

with an expeditious resolution of a case than with its outcome. Unlike civil lawyers, 

who generally want to perform the longest and most costly procedures possible, 

the criminal lawyer usually works with low-income clients and hopes “to limit 

its [the client’s case] scope and duration rather than to do battle. Only in this 

way can cases be profitable.”®’ This approach not only maximizes the number 
of clients the lawyer can handle, but also helps maintain the defense lawyer’s 

relationship with the judge and district attorney, who also want a quick resolu- 

tion to criminal cases. Defense lawyers often try to appear to be expending every 

possible effort on their clients’ behalf, while actually seeking to convince them 

to plead guilty and bring their case to a quick conclusion.®® 
Professionals also run into emotional and sexual conflicts of interests with 

their clients, and even more than in the financial realm, such conflicts revolve 

around a number of ambiguous issues. Unwanted sexual advances by profes- 

sionals toward clients or coworkers clearly fall under the heading of sexual ha- 

rassment and will be examined in the section of this chapter on the violation of 
civil liberties. But what if the client welcomes or even initiates the relationship? 
Some writers in this area, such as Peter Rutter, claim that any physical relation- 
ship between a professional and a client, or even a former client, is unethical.®9 
To this way of thinking, the client invests her or his trust in the professional, and 
any sexual contact the professional allows is a violation of that trust. But while 
such relationships may indeed be exploitative, that certainly is not true of them 
all. There is, for example, no particular reason to believe that a dentist’s personal 
relationship with a patient is likely to be any more or less exploitative than his 
personal relationship with anyone else. In other cases, however, the clients are 
in an especially vulnerable position, and any personal relations with the pro- 



Conflicts of Interest 41 

fessional unquestionably involve unethical conduct. The two most obvious in- 
stances would be when the client is too young to appreciate the full implications 
of her or his behavior (in many cases the professional in such a relationship would 
be committing the felony of statutory rape), and when the client is undergoing 
psychotherapy. Not only is the client in psychotherapy more likely to be in a vul- 
nerable position, but it has long been recognized that a physical and emotional 
attraction toward the therapist is a normal part of the therapeutic process. When 
the therapist allows this attraction to develop into a physical relationship, not 
only is it likely to defeat the goals of therapy but may lead to a catastrophic sense 
of betrayal on the part of the client. Yet by all indications, therapist—patient re- 
lationships are extremely common. One survey of 1,057 psychiatrists found that 

7.1 percent of the respondents admitted to having sex with at least one patient, 

and the actual incidence is undoubtedly far higher. To avoid the problem of ask- 

ing the respondents to inform on themselves, a different survey asked therapists 

if they had patients who had had sex with a previous therapist. Seventy percent 
said they had.%° 

Like the more prestigious fields of law and medicine, accountants face a built- 

in conflict of interest. But unlike other professionals, accountants usually vio- 

late professional standards by being too concerned about the interests of their 

clients. Federal laws passed after the disastrous stock market crash of 1929 not 

only made it a crime for a company to file a false financial statement but also 

required that publicly owned corporations employ an outside auditor to exam- 

ine those statements. Since a fraudulent statement can easily be used to inflate 

a firm’s credit rating, enhance the value of its stock, or improve its image in the 

business community, it makes sense to have an outside expert do the review.?! 

In actual practice, however, these supposedly independent auditors face a seri- 

ous conflict of interest, because they are being paid by the same firms they are 

supposed to be investigating. An accounting firm that gains a reputation for ex- 

cessive zeal in its audits might find potential clients looking elsewhere for the 

services it provides. 
In the past, it was unusual for an accounting firm to be held responsible for 

failing to blow the whistle on a financially unsound client. But the crime wave 

in the financial industry in the 1980s has led to an increasing number of crimi- 

nal fines and civil judgments against accounting firms. For example, Arthur 

Andersen & Co., one of the auditors of the notorious Lincoln Savings and Loan, 

agreed to pay a $30 million fine for helping Lincoln to cover up its bad loans. 

Ernst & Young, which picked up Lincoln Savings and many other clients after 

Arthur Andersen began dropping questionable thrifts as clients, ran into more 

serious problems. After an intensive investigation by federal authorities, Ernst & 

Young agreed to pay a record $400 million to settle the charges that its auditors 

had failed to report disastrous financial problems that caused some of the nation’s 

biggest thrift failures.9? Some law firms have been charged with similar offenses. 

In March 1992, Lincoln’s legal firm, Kay, Scholer, Fierman, Hays & Handler, 
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agreed to pay a $41 million fine (although it did not actually admit its guilt). The 

firm was accused of obstructing the federal investigation of Lincoln and aiding 

and abetting its regulatory violations.°%° 

The next wave of financial crime was even harder on the accounting indus- 

try in general and Arthur Andersen in particular. The problem started when sev- 

eral enormous corporations unexpectedly collapsed into bankruptcy in the first 

part of the twenty-first century. Investigations showed that they had huge losses 

that had been hidden by fraudulent bookkeeping that went undetected by their 

auditors. As it turned out, many of those auditors had been making huge prof- 

its as “consultants” for the same firms they were examining. The hardest hit was 

taken by the firm of Arthur Andersen, which was Enron’s auditor. Not only did 

Andersen make millions providing consulting services to Enron, but several of 

its executives ended up taking high-paying jobs with them. In June of 2002, 

Andersen was found guilty of obstructing justice because its employees de- 

stroyed more than a ton of Enron-related documents and deleted something like 

30,000 emails in an effort to impede the Securities and Exchange Commission’s 

investigation into its activities. Since the law forbids firms convicted of a felony 

from acting as outside auditors, Andersen’s business quickly collapsed. What 

had for years been called the “big five” accounting firms, became the big four.°* 

Bribery and Corruption 
In West Africa it is known as dash; in Latin America, la mordida (“the bite”); in 
Italy, la bustarella (“the little envelope”); in France, le pot de vin (“the jug of 

wine”); in the United States, grease. Under whatever name, bribery is a univer- 

sal phenomenon with roots that stretch far back into human history. The Code 

of Hammurabi, created by the king who founded the first Babylonian empire al- 

most 4,000 years ago, held that if a man was bribed to give false witness against 

another, he must bear the penalty imposed in the case. An edict by one Egyp- 

tian pharaoh proclaimed the death penalty for any official or priest who accepted 

a bribe for the performance of his judicial duties. References in Greek and Ro- 

man laws, as well as in the Christian Bible, show that bribery was condemned 

with harsh penalties in other ancient societies as well.% 

Although the record of American history cannot match those others in terms 
of antiquity, it too is replete with references to the problem of corruption. In 
1918, for example, an investigation by the Federal Trade Commission (FTC) 
found widespread bribery in American business. The FTC reported to Congress 
that “the commission has found that commercial bribery of employees is a 
prevalent and common practice in many industries. These bribes take the form 
of commissions for alleged services, of money and gratuities and entertainments 
of various sorts, and loans—all intended to influence such employees in the 
choice of materials.”°° These practices had become so accepted among some 
workers that one corrupt employee even approached a representative of the 
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commission to ask for his assistance in collection of a “commission” that he said 
was due him. 

Although many people would like to believe that bribery and corruption are 

confined to past times and poor Third World countries, most studies of the ad- 

vanced industrialized nations have concluded that it is not only widespread but 

is accepted as normal business practice in many segments of the economy.%” 

Transparency International publishes an annual ranking of the level of corrup- 

tion in different nations around the world. As we can see from Table 2.1, the in- 

dustrialized nations are less corrupt than the poor ones, but there are wide 

variations in the level of overall corruption, and corruption remains a virtually 

universal problem. 
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Although some bribe takers are isolated deviants secretly betraying the in- 

terests of their employer, it is clear that many offenders are part of a subculture 

of corruption that supports their behavior. These subcultures often develop 

within a single organization, but the structure of opportunity makes it far more 

likely for the members of some occupations—purchasing agents, police officers, 

and elected officials, for example—to participate in a subculture of corruption 

than others. Not only do the holders of such jobs have something of great value 

to offer, but they are virtually required to be in continual contact with the peo- 

ple who are most likely to be potential corrupters. 

This section will examine three general types of bribery. The first is commer- 

cial bribery, which is intended to promote sales or obtain confidential business 

information (thus, both government and private employees may be the recipi- 

ents of commercial bribery); the second is corruption among the police and 

other law enforcement personnel; the third is political bribery, which is aimed 

at influencing government policy. 

Commercial Bribery 
The bribery of judges and other government officials is an ancient crime, but 

the concept of commercial bribery is a much more recent development (see 

Chapter 3). Although it is clearly illegal, many people are willing to brush off com- 

mercial bribery as a normal business practice that does not really cause much 

harm. Supporters of this position argue that the total amount of money paid out 

in bribes is relatively small and has little effect on the average consumer. One 

analysis of 34 U.S. corporations that admitted paying overseas bribery concluded 

that whereas the bribes involved totaled $93.7 million, the total sales revenues 

of the companies amounted to $679 billion. Thus, the bribe money was only 

0.014 percent of the sales of those companies.%® The question of how much more 
bribery went undetected, however, remains unanswered. And even if the total 

amount of money involved in commercial bribery is small, the practice creates 

a climate of corruption and disrespect for the law and gives major corporations 

with vast financial resources an unfair advantage over their smaller competitors. 
A study by the American government found that bribery had been involved in 
239 international contract competitions between 1994 and 1998 and that the bribes 
accounted for $108 billion.9%9 

When firms attempt to buy sales for their products, their first targets are of- 
ten the purchasing agents who are paid to make those decisions. The bribes are 
usually paid in cash because it is the most difficult to trace, but electronic fund 
transfers, stocks, bonds, and even such things as drugs and sex are also com- 
monly involved. Although bribe takers are more likely to be fired than criminally 
prosecuted, they are often vulnerable to tax evasion as well as bribery. 

While most recipients of corrupt payments simply try to cover up that in- 
come, corporate bribe givers face the difficult problem of how to account for the 
bribe money on their books. One common way is to make the payoffs through 
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dummy firms set up to act as conduits for illegal transactions. Under this arrange- 
ment, the parent corporation can write off bribe money as a legitimate business 
expense and can claim it knew nothing about the payoffs. One such dummy firm 
was the Economic and Development Corporation (EDC), which the Northrop 
Corporation established in Switzerland ostensibly as a sales corporation. In re- 
ality, the EDC was a conduit for funds kept in Swiss bank accounts that were 
used to make various sorts of bribes and “questionable payments.” The recipi- 
ents included numerous political and governmental agents in the Netherlands, 
Iran, France, Germany, Saudi Arabia, Brazil, Malaysia, and Taiwan.!° 

But rather than go through the elaborate preparations necessary to set up a 

dummy corporation, which in themselves can be seen as proof that the com- 

pany was intentionally giving bribe money, most businesses distribute payoff 

money through sales agents. Because many multinational corporations find it 

difficult and expensive to set up an office in every country in which they do busi- 

ness, they often employ local agents who know the people involved in making 

major purchases. Such sales agents also provide an excellent conduit for bribe 

money, since they know who is likely to accept bribes and what kind of induce- 

ments they prefer. More important, the use of local sales agents allows foreign 

multinationals to avoid direct involvement in the illicit payments and to deny that 

they have any knowledge of illegal activities. The sales agents do not volunteer 

information about their corrupt activities, and the multinationals do not ask. 

Some of the most persistent questions about domestic corruption concern 

the Department of Defense’s huge yearly purchases of equipment and supplies 

for the U.S. military. Although the Department of Defense has long been noto- 

rious for its inefficiency, it has become increasingly clear that much of the prob- 

lem can be traced to bribery and corruption. In 1986 the U.S. attorney for a region 

in southern California with a heavy concentration of defense contractors testified 

that, “Kickbacks on defense subcontracts are a pervasive, long-standing prac- 

tice which has corrupted the subcontracting process at most, if not all, defense 

contractors and. . . defense procurement programs.”!°! Publicity about some of 
the more outrageous amounts the Department of Defense had paid for supplies, 

such as a $1,118.26 plastic cap for the leg of a stool, led to a coordinated attack 

on corruption in defense procurement involving the Department of Defense, the 

FBI, and the Internal Revenue Service that was known as “Operation DEFCON.” 

Although it was criticized for focusing too heavily on small contractors, it did 

lead to legal action against dozens of individuals and corporations.'°* Aside from 

taking bribes and kickbacks, other charges concerned the submission of false 

claims for payment and the sale of substandard merchandise that often had false 

quality certifications. The list of such merchandise contains everything from air- 

craft ejection seats to clothing and tools. Several price-fixing conspiracies were 

also uncovered, involving such widely diverse areas as steel springs and pipeline 

dredging.!° Bribery of the legions of government inspectors who supervise one 

industry or another is also a persistent problem, since there are such powerful 

incentives for the firms being regulated to win corrupt influence over their 
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government watchdogs. In November of 1999, for example, federal officials ar- 

rested eight USDA produce inspectors as part of Operation Forbidden Fruit. USDA 

inspectors had apparently been accepting bribes from wholesale produce firms 

for two decades to give fruits and vegetables higher quality ratings than they de- 

served, thus allowing the producers to overcharge their customers. ! 

In some cases, the bribe givers reach out to locate and corrupt public and pri- 

vate officials whose services they desire. But it is also common for government 

officials to demand payoffs to do business. Thus, the bribery is actually more 

like extortion. A 2002 survey by Transparency International found that govern- 

ment officials most often demand bribes for contracts in public works and de- 

fense, followed by real estate, telecoms, and power generation.!°° 

Corruption in Criminal Justice 
Like government inspectors, law enforcement officials have a highly valued com- 

modity to offer potential corrupters: immunity from the law. Numerous inves- 

tigative committees have, for example, described deep-rooted corruption in 

urban police departments. Since the turn of the century, New York City’s police 

force has been the subject of four major investigations: by the Lexow Commit- 

tee in the 1890s, by the Seabury Committee a generation later, by the Knapp 

Commission in the early 1970s, and by the Mollen Commission in the 1990s.!°° 
There have been countless official investigations of other departments as well.!°” 

Virtually all the major investigations reached the same conclusion: police corrup- 

tion was a widespread and serious problem. Indeed, the pattern of corruption 

appears to be so pervasive that one highly regarded criminologist commented 

that “Federal and state investigating committees revealed graft and corruption 

almost every time they have looked for them.” !°° Most victimization surveys, such 
as the one done by the U.S. Department of Justice, do not ask about victimiza- 

tion by the police. However, the International Crime Victim Survey (ICVS) does 

ask its respondents both if they have had to pay a bribe and to whom it was paid, 

so it is possible to make an estimate about police corruption. The percentage of 

respondents who say they have paid a bribe to the police in the last year ranged 

widely from country to country. None of the respondents in many of the Euro- 
pean nations reported any police bribery, 20 percent of the Argentineans did. 
The United States had the highest rate of police corruption of any industrialized 
nation, at 1.5 percent—an extremely high rate considering the fact that the vast 
majority of Americans have little or no contact with the police in any given year 
and that the survey did not include such practices as restaurants giving police 
officers free meals.!° 

The causes of this cotruption are not difficult to find. For one thing, police 
officers simply have a lot of opportunities to receive bribes and payoffs. Not only 
can police officers offer valuable services merely by being a little less vigilant, 
but they also are in constant contact with people who desire those services and 
have no compunctions about breaking the law to purchase them. Moreover, po- 
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lice work is carried out in a unique social environment that may easily come to 
encourage corruption. Sensing the uneasiness so many of the rest of us feel in 
the presence of even an off-duty officer, those in police work tend to avoid so- 
cial contacts with the general public and to retreat into the company of other 
officers. As one criminologist put it, the police “separate themselves from the 
public, develop strong in-group attitudes, and control one another’s conduct, 
making it conform to the interests of the group.”!!° This sense of occupational 
solidarity is further reinforced by the dangers inherent in police work and by the 
need to depend on one’s fellow officers for help in difficult situations.!!! The oc- 
cupational subculture that develops in such circumstances is an ideal vehicle 

for the transmission of a tradition of corruption. Even the most honest cops hes- 

itate to report minor violations by their colleagues, and once such a custom be- 

comes part of an occupational subculture, it can easily expand to include much 
more serious offenses. 

Another factor underlying the problem of police corruption is the inadequacy 

of the laws the police are called on to enforce. Criminologists have long recog- 

nized that the prohibition of such things as prostitution, gambling, and drug use 

creates a highly profitable black market that is soon exploited by organized crim- 

inals. Although it is vastly stronger and more wealthy than individual criminals, 

organized crime is also more visible and thus requires some measure of official 

protection. Considering the billions of dollars in annual earnings that such busi- 

nesses generate, it would be surprising indeed if the racketeers were unable to 

find anyone willing to sell them protection. Police corruption is further encour- 

aged by the fact that the victimless crimes, such as gambling and prostitution, 

that are controlled by organized crime are not usually considered serious offenses 

by the public. The idea that no one is being harmed by these crimes provides 

individual officers with an easy rationalization that allows them to continue to 

see themselves as “good cops” and still receive the financial rewards of corrup- 

tion. As one officer put it when discussing this attitude toward gambling payoffs: 

“Hell, everybody likes to place a bet once in a while. It’s all part of the system. . . . 

Sure there are honest cops on the force, and more power to them. You take 

Captain . Why, you can’t buy him a cup of coffee. . .. But most of us are 

realistic.” 112 
Perhaps the most highly publicized investigation of police corruption came 

as a result of charges made by two whistle-blowing New York City policemen, 

Frank Serpico and David Durk, in the 1970s. When the two officers first began 

talking about the abuses they had seen, their colleagues told them to shut up and 

mind their own business. Serpico and Durk then took their complaints to higher 

and higher levels in the police administration and city government. Time and 

again they were told that their charges were being fully investigated, but noth- 

ing was ever done. It was not until they began talking to the New York Times and 

the paper ran a series of articles on police corruption that the Knapp Commis- 

sion was appointed to investigate the problem. It is doubtful the reforms that 

resulted from the commission’s findings rooted out the long-standing tradition 
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of corruption in the New York Police Department (NYPD), but the commission 

did provide criminologists with one of the clearest and most comprehensive pic- 

tures of contemporary police corruption ever assembled. 

Although the Knapp Commission found pervasive corruption in the NYPD, 

minor offenses were much more widespread than serious ones. The acceptance 

of small gratuities, special discounts, and similar favors was almost universal, 

but most officers apparently drew the line at petty graft and did not become 

involved in the big-time payoffs. However, it is also true that opportunities for 

big-time corruption were not available to all officers. Among those who actively 

pursued corrupt income, the biggest sources of payoffs were the organized crim- 

inals who provided the public with various kinds of illegal goods and services. 

As a result, the officers who worked in such fields as gambling or drug enforce- 

ment raked in the largest profits. 

The detectives assigned to gambling enforcement devised the most sophisti- 

cated system to divide the spoils. Plainclothesmen in every precinct in New York 

City were involved in the “pad,” a system in which regular payments were col- 

lected from gambling interests and then divided up among the officers. The Knapp 

Commission noted that this system for collecting payoffs from gamblers “has 

persisted virtually unchanged for years despite periodic scandals, department 

reorganizations, massive transfers in and out of the units involved, and the fold- 

ing of some gambling operations and the establishment of new ones.”!!8 
The commission found that the subculture of corruption was so firmly es- 

tablished in the NYPD that loyalty to one’s fellow officers actually became an 

important motivation to accept petty graft. Officers who refused were looked on 

with suspicion by their colleagues, both because of the implied criticism of those 

who had taken bribes and because of the potential threat honest cops posed to 

the system of corruption. As the Knapp Commission put it: “Accepting payoff 

money is one way for an officer to prove that he is one of the boys and that can 

be trusted . . . these numerous but relatively small payoffs were a fact of life and 

those officers who made a point of refusing them were not accepted closely into 

the fellowship of policemen.”!!4 Moreover, generations of administrators adopted 

a posture of passive indifference toward this corruption, and eventually the oc- 
cupational subculture of the department became so debased that it was the hon- 

est cops, not the crooked ones, who were the deviants. 

The Pennsylvania Crime Commission Report painted a remarkably similar 
picture of police corruption in Philadelphia. The system of payoffs, for instance, 
was almost identical to that found in New York. In both departments, “bagmen” 
made periodic rounds of illegal gambling operations to collect payoff money and 
then distributed it to participating officers. Like officers of the NYPD, the Phila- 
delphia police considered narcotics money to be the dirtiest type of graft. But 
once again, those attitudes did not deter individual police officers from “scoring” 
suspected drug dealers for large payoffs. The crime commission heard reports 
that in 65 to 70 percent of narcotics arrests, a portion of the drugs seized were 
not turned in. These purloined drugs were used by the officers as “plants” to frame 
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suspected narcotics dealers, sold on the black market, or diverted to personal 
use. The report indicated that some female addicts were forced to have sex with 
officers in order to avoid arrest, and that similar sexual harassment was directed 
at prostitutes as well. The commission concluded that “police corruption in Phil- 
adelphia is ongoing, widespread, systematic and occurring at all levels of the Po- 
lice Department. Corrupt practices were uncovered during the investigation in 
every police district and involved police officers ranging in rank from policeman 
to inspector.”!!5 

The revelations of widespread police corruption in both New York and Phil- 
adelphia touched off major scandals, public demands for reform, and a con- 
certed effort to root out corruption. But however effective those campaigns were 

in the short run, the police departments in both cities (along with those in Miami, 

Boston, San Francisco, Los Angeles, and numerous other communities) were in- 

volved in new corruption scandals as the vigilance of the watchdogs faded away. 

In 1994, for example, the Mollen Commission found a “willful blindness” to 

corruption throughout the NYPD that permitted networks of highly organized 

rogue officers to deal drugs and prey on citizens in Latino and African-American 

neighborhoods.!!® 

The latest police scandal to win nationwide media attention centered on the 

Ramparts Division of the Los Angeles Police Department. The scandal began un- 

folding in August of 1998 when a Los Angeles police officer, Rafael Perez, was 
arrested on cocaine charges. Threatened with a long jail sentence, Perez impli- 

cated dozens of officers for drug dealing, making false arrests, giving perjured 

testimony, and framing innocent people. Most of the officers named by Perez 

were part of the elite antigang unit of the Ramparts Divisions known as CRASH 

(Community Resources Against Street Hoodlums). Perez charged that the offi- 

cers in that unit were acting very much like the street gangs they were supposed 

to combat—dealing drugs, shaking down members of other gangs, and even wear- 

ing a distinctive skull tattoo. Perhaps the most shocking part of Perez’s testimony 

was his admission that he and his partner had shot an unarmed gang member 

numerous times, planted a gun on him, and then gave perjured testimony claim- 

ing that he had attacked the officers. Their victim was ultimately given a 23-year 

prison sentence. (Once the scandal came to light, the victim was released and 

pursued a lawsuit against the City of Los Angeles.) As a result of this scandal, 

more than 100 criminal convictions were overturned because of suspected police 

perjury, and the CRASH unit was disbanded in March of 2000. As in New York 

and Philadelphia, the LAPD’s initial response had been to deny the charges and 

cover up its deep-rooted problems. In September of 2000, the responsibility for 

making reforms was taken away from the department and put in the hands of a 

federal judge.'!” 
Although most of the scandals and investigations have focused on law en- 

forcement’s involvement in bribery and extortion, the problem of police perjury 

is an equally serious one. When officers give false testimony against an accused 

person, they may end up destroying an innocent person’s life. But even more 
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serious is the threat their abuse of power poses to the foundations of a free so- 

ciety. It is impossible to make a precise estimate of how common this practice 

is. It is, however, generally agreed that many officers who would never get in- 

volved in bribery or other forms of corruption do perjure themselves in order to 

defeat what they think of as “legal technicalities” or to put someone they believe 

is a criminal behind bars when the evidence is not strong enough to win a fair 

conviction. One survey of defense attorneys, prosecutors, and judges estimated 

that police perjury occurs in 20 to 50 percent of the hearings seeking to suppress 

evidence that may have been illegally obtained.!!* Christopher Slobogin concluded 

that, “Few knowledgeable persons are willing to say that police perjury about 

investigative matters is sporadic or rare, except perhaps the police, and. . . many 

of them believe it is common enough to merit a label all its own.”"!9 
Although it appears that there is a higher degree of corruption in police agen- 

cies than in other branches of the criminal justice system, no part of the system 

is immune. Until the 1980s, charges of corruption in the judiciary were extremely 

rare, leading some criminologists to wonder if there was not some truth in the 

old saying about being “honest as a judge.” However, a subsequent wave of charges 

and criminal indictments makes it seem far more likely that it was the power 

and status of the office that accounts for the clear record the judicial profession 

had in the past. One of the first of this new wave of charges was directed against 

Judge Harry E. Claiborne of the federal district court. The government’s case be- 

gan in response to charges that Claiborne pressured a Nevada brothel owner, 

Joe Conforte, to pay him $130,000 in exchange for help in winning a reversal of 

his conviction for tax evasion. Investigation into the bribery allegation revealed 

Claiborne’s failure to report more than $100,000 in taxable income to the IRS. 

Claiborne’s first trial ended in a deadlocked jury, and the government subse- 

quently dropped the charges involving Conforte. At a second trial, Claiborne was 

convicted by a federal jury of filing false income tax returns, and he was ulti- 

mately impeached by the U.S. Senate and removed from his post.!2° 
A much more widespread network of judicial corruption was subsequently 

uncovered in Dade County, Florida. The case began when federal agents per- 

suaded a prominent lawyer to pose as the representative of a Central American 

drug ring with cases pending in Dade County court. Federal and state agents 

then appeared in court as defendants in fictitious cases, while the lawyer offered 

bribes to judges in exchange for such things as lowering bail, releasing confi- 
dential information, and suppressing evidence. The agents apparently had little 
trouble finding jurists to accept their bribes, since the case resulted in the felony 
indictment of five Dade County judges.!2! 

A 2003 study by the Center for Public Integrity also found high levels of mis- 
conduct among public prosecutors. In a review of 11,450 appellate cases, the 
study found more than 2,000 instances in which a conviction was reversed, charges 
dismissed, or a new trial ordered because of prosecutorial misconduct. Since 90 
percent of criminal cases are settled through plea bargaining, which leaves few 
records that can be the basis of an appeal, the true incidence of misconduct is 
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undoubtedly much higher. The study found that the typical forms of prosecu- 
torial misconduct include making inflammatory comments before the jury, tam- 
pering with evidence, failing to disclose exculpatory evidence, and threatening 
a witness. !22 

Political Bribery and Corruption 
Although the more subtle forms of influence peddling are far more common than 
outright bribery, that offense is most likely to lead to the criminal prosecution 
of elected officials. Almost 42 percent of the criminal indictments lodged against 
congressional officeholders since 1940 have involved some kind of bribery.'28 
The services that influence peddlers attempt to buy run the gamut of political 

favors. If the charges brought against federal legislators can be taken as repre- 

sentative, the introduction of special bills and the right vote on a particular piece 

of legislation are the most sought-after services. More than 30 percent of the 

bribery charges brought against congressional officeholders involved such favors. 

Help in winning government contracts, the second-most-sought-after favor, was 

alleged in 27 percent of the charges. The use of congressional influence with the 

federal bureaucracy was involved in 15 percent of the charges.!4 
One of the most publicized bribery cases was an FBI sting operation known 

as ABSCAM. Agents working on this case posed as representatives of Kambir Ab- 

dul Rahman, a fictitious Arab sheikh in need of some Washington favors. Eight 

officials were persuaded to sponsor special bills or use their influence with the 

federal bureaucracy in exchange for cash payments and other rewards. One sen- 

ator was given stock certificates in a bogus titanium mine in exchange for his 

help in winning government contracts. A representative was given $20,000 in 

cash for his services and was videotaped stuffing the money into his pockets and 

then asking the FBI agents if any of it showed. The officials involved in ABSCAM 

were convicted of a variety of crimes and given fines and prison terms. A New 

Jersey state senator received the most severe sentence—six years in jail and a 

$40,000 fine.!25 

Similar sting operations have also been carried out in many states, and they 

have revealed similar levels of corruption. In 1992, for example, another FBI sting 

operation was touched off when agents caught Kentucky lobbyist John Spurrier 

III offering a $50,000 bribe to a politician. Spurrier agreed to cooperate and play 

the role of set-up man for the FBI in exchange for leniency on the corruption 

charges. The FBI loaded up his hotel suite with electronic gear and gave Spurrier 

a wad of cash to bribe Kentucky state legislators. Ultimately, sixteen legislators, 

including the speaker of the Kentucky House, were convicted or pleaded guilty 

to various crimes.}?° 
Some observers have claimed that the ease with which the FBI unearthed 

crooked officials reflects a pervasive corruption among our elected officials. But 

others hold that the defendants were lured into crimes that they would not oth- 

erwise have committed and that the government agents were actually creating 
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crime, not preventing it. The problem with this line of argument is that the FBI 

is hardly the only organization seeking to lure government officials into crime. 

One of the largest corruption scandals in the federal bureaucracy concerned 

the Department of Housing and Urban Development (HUD) during the Reagan 

administration. The administration repeatedly voiced strong ideological objec- 

tions to the kinds of programs HUD carried on, and HUD was soon riddled with 

corruption and mismanagement that is estimated to have cost the government 

$4 billion to $8 billion. The crux of the problem was that lucrative department 

grants and contacts were given out to Republican party benefactors and well- 

connected political figures. By the early 1990s a series of HUD officials had been 

convicted for such offenses as defrauding the government, taking bribes, and ly- 

ing to Congress. In one of the most famous cases, an agent who was hired to re- 

sell houses repossessed by the government became known as “Robin HUD” when 

she was caught embezzling more than $5 million, which she claimed she gave 

to charity.!?? 
At the state and local level, eight governors have been indicted on criminal 

charges while in office since the 1930s, and several others have faced charges af- 

ter they stepped down. Most state and local charges involve commercial bribery 

in the granting of contracts and other forms of government spending. Under the 

leadership of William “Boss” Tweed, for example, the famous Tammany Hall po- 

litical machine in New York City is estimated to have defrauded the city of up 

to $200 million through overcharges, false vouchers, fictitious bills, and other ma- 

neuvers. Tweed was eventually convicted of more than 200 criminal charges and 

died in prison in 1878. More than a century later, numerous officials in New York 

were again being charged with corruption dealing with city funds and largesse 

to favored contractors.12® 

Manipulating the Marketplace 
Poet RU SSR RE RR 

The insecurity of competition is an inherent part of any capitalist economy, but 
so are the efforts of businesses to manipulate the marketplace and escape from 
such competitive pressures. Although governments around the world have en- 
acted a long list of legislative measures to safeguard the freedom of the market- 
place, major corporations and some professional groups continue to seek market 
control even if it means breaking the law. Although the public is often unaware 
of the intricate webs of power that restrain free competition, the benefits reaped 
from these illegal practices are clearly made at its expense. When fair competition 
disappears, so does the motivation for innovation and improvement. Research 
and development dims in importance, production stagnates, the public loses con- 
fidence in the investment markets, and complacency replaces the competitive 
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spirit. Worst, the public suffers because those who can control the market for 
their goods or services can charge exorbitant prices, and the consumer has no 
choice but to pay them or do without. 

Unfair Business Practices 

The line between “good business” and “dirty business” is a fine one, and the 
competitive spirit so central to the capitalist system promotes many kinds of 
shady practices and dirty dealing. So along with the antitrust legislation created 
to protect open competition in the marketplace, governments also prohibit a va- 
riety of unfair business practices. In fact, such unfair practices have often been 
a key weapon in the corporate giants’ efforts to establish their domination of a 

critical market. One of the earliest and most effective techniques big companies 

used to destroy their smaller rivals is price discrimination—the sale of the same 

goods or services at different prices to different customers. Although this sounds 

like an innocent practice, it has led to the demise of many small firms. John D. 

Rockefeller’s huge Standard Oil monopoly was built on a foundation of price dis- 

crimination. When Rockefeller was laying the first stones of his empire, he con- 

cluded that the way to dominate the oil industry was not by producing oil but 

by refining and distributing it. By winning secret rebates from the railroads, he 

gained a decided price advantage over competing distributors, who had to pay 

much higher transportation costs.!?9 As the Standard Oil empire grew, Rockefeller 
used other price manipulations to subdue the competition. Whenever a small 

local competitor sprang up, Standard would slash its price below its own cost. 

The small firm would soon be facing bankruptcy, whereas Standard could sim- 

ply make up its losses with its profits in other markets. 

Because these abuses occurred decades ago and have long since been out- 

lawed, they may seem to be only of historical interest. But the laws have not 

been effectively enforced, and the techniques pioneered by Rockefeller and his 

contemporaries are still in common use, even among the same multinational 

corporations that were spawned by the breakup of Rockefeller’s Standard Oil 

empire. For example, after World War II a host of independent “private branders” 

revolutionized gasoline retailing by erecting large, multipump stations along 

main suburban highways, doing away with much of the service given in “service 

stations” and creating the first self-service pumps. As a result, they were able to 

undersell the majors by as much as five to six cents a gallon and challenge their 

dominance of gasoline retailing. The giants of the oil industry were slow to re- 

act to the challenge, but by the mid-1960s their domestic earnings had begun to 

decline, and it became clear that something had to be done. 

Once again, the majors resorted to the time-tested techniques that Rocke- 

feller had pioneered. Their first response was to give special discounts to their 

dealers in areas of high competition while continuing to sell gasoline at the reg- 

ular price in other areas. When the private branders responded with price cuts 

of their own, the conflicts often escalated into a “price war” in which each station 
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tried to match the price cuts of its competitors. But in the middle of 1972, the 

tactics of the majors abruptly changed, and the independents watched in amaze- 

ment as their giant competitors stopped responding to their price cuts. The rea- 

son for this unexpected action soon became clear, as the independents found it 

harder and harder to buy gasoline in the following months. Starting in early 1972, 

the majors made significant reductions in their refinery operations and slashed 

the sales they had traditionally made to the “lesser majors,” who, in turn, cut their 

sales to independents. Excluded from many of their sources of supply, the in- 

dependents were forced to cut back on their operations, and their share of the 

retail market sharply declined.!°° Both phases of the majors’ early attacks on the 

private branders appear to contain obvious illegalities, but the government took 

no action to enforce the antitrust laws in either case.'8! 
The majors used the same techniques again in 1979 to justify a precipitous 

jump in the price of gasoline. Following the Iranian revolution, which disrupted 

the production of Iranian crude oil, U.S. refinery output dropped and a serious 

gasoline shortage developed. Long lines formed around open stations, and frus- 

trated motorists frequently had to wait for hours to fill up. Most important for 

the oil companies, the shortages could be invoked to justify large increases in 

the retail price of gasoline. The majors blamed the shortages on cutbacks in Iran- 

ian production and panic buying by consumers—an explanation that seemed 

logical enough at the time. It was not until many months later, when the gasoline 

lines had been nearly forgotten, that reports suppressed by the Carter adminis- 

tration surfaced that showed that there had not actually been a gasoline short- 

age. According to the evidence, other sources had made up for the reductions 

in Iranian production, and crude oil imports to the United States had not dropped 

at all. But if the oil shortage was pure deception, the enormous increases in prof- 

its reported by the oil companies for 1979 were undeniably real. Some petro- 

leum companies reported increases of more than 200 percent in their already 

substantial profits.1S¢ 

Another set of charges about the same kind of abuses by the major oil com- 

panies came from a 1991 report by Citizen Action, a Washington-based consumer 

group. Pointing out that the eight biggest oil companies had increased their 

share of the retail petroleum market by 25 percent during the 1980s, Citizen Ac- 

tion charged that they were once again engaging in predatory pricing—sharply 
dropping prices in areas with heavy competition from independent companies, 
and then raising them to new heights after the competition was driven out of 
business.13 

Although the economics of the stock and bond markets are vastly different 
from those of the petroleum industry, they too are famous for their unfair business 
practices. Some firms have attempted to monopolize the various bond offerings, 
as Salomon Brothers did for U.S. Treasury notes, but efforts to manipulate the 
stock market appear to be far more common. The number of Wall Street scan- 
dals involving the use of secret “inside” information to buy and sell stocks sug- 
gests that such use of information is extremely common despite the federal law 
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expressly forbidding it. The goal of these regulations is to protect the integrity 
of the markets so that small investors will continue to participate. But there is 
an enormous temptation for corporate executives and traders who learn some 
secret information to use it to make a quick profit or avoid an impending loss. 

The theft of trade secrets and confidential data has also become an increas- 
ing problem in an age ever more dependent on information and advanced tech- 
nology. In 1996, Congress enacted a new Economic Espionage Act. The first 
corporate conviction came early in 2000. This case involved a former CEO of a 
Taiwanese adhesives company and his daughter, who were convicted of steal- 
ing trade secrets from the Avery Dennison Corporation. His company was given 

a $5 million fine, and he was sentenced to six months of home confinement and 
eighteen months of probation and was given a $5 million fine. His daughter got 
a year’s probation and a $5,000 fine.!34 

The most important antitrust case of the last decade was probably the Jus- 

tice Department’s action against the Microsoft Corporation—a dominating fig- 

ure in a cutting-edge industry. There was never any question that Microsoft held 

anear monopoly of computing operating systems software—its products are used 

on 85 to 90 percent of all personal computers. But the mere existence of a mo- 

nopoly is not illegal, unless its holders use their position of power to take unfair 

advantage of their competitors, and that is exactly what the government charged 

in its antitrust case. 

The original case centered about the accusation that Microsoft was trying to 

use its monopoly on operating systems to force users to adopt its Internet browser 
and not that of its rival, Netscape—first by threatening to refuse to sell its oper- 

ating system to computer manufacturers that pushed the Netscape browser, and 

then by making its browser an integral part of the new versions of its operating 

system so that users would find it much more difficult to use Netscape’s prod- 

uct. As the trial progressed, new allegations arose that Microsoft “had bullied 

friends and competitors alike, halting innovation that threatened its Windows 

monopoly.”!3° 
In June 2000, Judge Thomas Penfield Jackson found against Microsoft and or- 

dered not only that the Microsoft Corporation follow a host of “conduct reme- 

dies” that would help prevent it from taking unfair advantage of its competitors, 

but that the whole corporation be broken into two separate firms. One would 

control the Windows operating system and the other would own the rest of Mi- 

crosoft’s software applications. Robert E. Litan, who served in the Justice De- 

partment’s Antitrust Division in the Clinton administration, commented that 

“Judge Jackson found that Microsoft mounted a campaign of dirty tricks, and 

the dirty tricks are old tricks. John D. Rockefeller used them all: exclusive con- 

tracting, throwing your weight around, scaring off the competition.”'°° 

The next round in this high-stakes legal battle concluded on June 28, 2001, 

when a federal appellate court upheld Judge Jackson’s finding that Microsoft 

was engaging in monopolistic practices but sent his order that the huge corpo- 

ration be split up to another court for reconsideration. In September of 2001, 
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the Department of Justice, by then under the control of the strongly pro-business 

administration of George W. Bush, announced that it no longer sought the breakup 

of Microsoft. The final result of the federal case was some relatively minor re- 

strictions on Microsoft’s business practices. The states that were involved in the 

case were somewhat more successful—winning more than $1 billion in settlements 

for customers Microsoft had overcharged.!%’ After the American case was filed, 

Microsoft soon ran into similar trouble in the European Union. The European 

Court eventually ruled that Microsoft was illegally restricting competition by 

bundling its MediaPlayer with its Windows operating system in much the same 

way it had done with its Internet browser. The Court ordered Microsoft to share 

some technical information with its competitors and to produce a version of Win- 

dows without MediaPlayer. As of this writing, the judgment is still on appeal.!°® 
One clear result of this case is that Microsoft and its corporate competitors 

have made huge increases in their campaign contributions and in their lobby- 

ing efforts. In the middle 1990s, before the start of the antitrust case, Microsoft 

and its employees were donating less than $50,000 a year to federal candidates, 

and Microsoft had only one lobbyist on its payroll. In the two-year election cycle 

after the case began, the corporation gave $4.66 million in campaign contribu- 

tions and spent another $12 million on lobbyists.'%9 

Mergers and Acquisitions 
Despite the seemingly unequal battle they must wage against the major cor- 

porations, many smaller firms manage to survive and prosper. As a result, big 

corporations have often found it easier and more effective to buy out smaller 

competitors than to drive them under. Most of the big increases in the concen- 

tration of assets in the hands of the largest corporations has resulted from merg- 

ers and takeovers, not from the competitive advantages enjoyed by the big firms. 

In the two decades following the end of World War II, for example, the two hun- 

dred largest U.S. corporations increased their share of all manufacturing assets 

from 42.3 percent to 60.9 percent. Yet without the acquisition of smaller com- 

panies, their share of total manufacturing assets would have increased to only 

43.2 percent—less than a 1 percent gain.!*° Moreover, there is little doubt that 
many, if not most, of those mergers could have been held to be illegal, for the 
Celler-Kefauver Act of 1950 expressly forbids mergers that “may lessen compe- 
tition or tend to create a monopoly.” 

Illegal mergers are given different legal treatment from that accorded most of 
the other white-collar offenses examined up until now. Whereas such activities 
as price-fixing and bribery are criminal offenses, monopolistic mergers are han- 
dled entirely as administrative matters. This approach makes sense, because many 
mergers among smaller firms are harmless or even beneficial to the economy, 
and business executives who fail to judge the monopolistic impact of their merger 
plans correctly can hardly be held to be criminals. Moreover, criminal sanctions 
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are not needed to stop monopolistic mergers. Because mergers are highly visi- 
ble public events, it should be sufficient for enforcement agencies to examine 
each proposed merger and take action against those that may have significant 
anticompetitive effects. 

Federal enforcement agencies have, however, failed to do much to enforce 
the restrictions on corporate mergers. From 1914 to 1969 there were more than 
30,000 mergers in the United States, yet the Justice Department and the Federal 
Trade Commission together brought only about 300 antimerger cases to trial.1! 
Part of the failure to block anticompetitive mergers can be attributed to flaws in 

Section 7 of the original Clayton Act (see Chapter 3). But even after those flaws 

were corrected by the Celler-Kefauver Act, anticompetitive mergers continued 
unabated. Ironically, three of the biggest waves of mergers in U.S. history came 

immediately after the passage of legislation designed to prevent such monopo- 

listic combinations (the Sherman Act of 1890, the Clayton Act of 1914, and the 

Celler-Kefauver Act of 1950).!4* This fact alone says a great deal about the fail- 
ure of the enforcement effort. 

The dizzying increase in merger activity in recent years has practically over- 

whelmed the already outmatched federal authorities. In 1991 there were 1,539 

mergers in the United States. In 1996 there were 3,087, and by 1998 that figure 

was near 5,000, with a total value exceeding $1.2 trillion. Yet after controlling for 

inflation the budget of the Antitrust Division of the Justice Department was ac- 

tually lower than it was in 1977.'*3 These days federal officials seldom do more 
than force potential merger candidates to divest themselves of one or two lines 

of business that used be in direct competition. Moreover, there has also been a 

growing trend toward international mergers and acquisitions that are often be- 

yond the reach of any national laws. Between 1980 and 1999, such international 

mergers grew at an amazing 42 percent per year.'** 

Conspiracies 
The success of the giant corporations in buying up or squeezing out their smaller 

competitors has left many of the largest markets in the United States in the con- 

trol of oligopolies of three to five firms. Because antitrust laws make it difficult 

for a single firm to monopolize an entire industry and because the prospects of 

attacking a large and firmly entrenched competitor are not particularly attrac- 

tive, most oligopolists are content to achieve market control by cooperating with 

their supposed competitors. 

One essential task for any oligopoly is to erect the strongest possible barriers 

to prevent new competition from entering the market. The huge outlays of cap- 

ital usually necessary to begin production of a new product, along with the in- 

timidating political and economic power of the established firms, normally suffice 

to ward off new challengers. But most oligopolies also use other techniques to 

strengthen entry barriers—control of the supplies of essential raw materials, 



58 The Crimes 

costly advertising campaigns to establish name-brand recognition, and govern- 

mental protection in the form of tariffs, import quotas, and favoritism by federal 

regulatory agencies. 

Once their market has been secured, the oligopolistic firms can turn their at- 

tention to the creation of a system of mutual cooperation that will keep profits 

up and competition down. All the different devices used to achieve this goal are, 

strictly speaking, illegal, because the Sherman Act forbids “every contract, com- 

bination . . . or conspiracy in restraint of trade.” Enforcement agencies, how- 

ever, have tended to focus on only a few of the most obvious types of offenses, 

especially conspiracies to divide up markets or fix prices. And there is strong evi- 

dence that such illegal conspiracies are common in many different industries. 

In a survey conducted by the Ralph Nader organization, 58 percent of the pres- 

idents of the 1,000 largest U.S. industrial firms felt that such conspiracies were 

a “way of life” in U.S. industry.!45 Although only a few criminal antitrust cases are 
prosecuted each year, they have involved all types of enterprises, from the milk, 

bread, shrimp, and cranberry industries to those that produce sheet steel, plumb- 

ing fixtures, feed additives, and uranium. One early attempt to estimate the ex- 

tent of price-fixing concluded that it was “quite prevalent” in U.S. industry,'*° and 
a subsequent study of corporate crime reached a virtually identical conclusion.'*’ 

The petroleum industry once again provides many excellent examples. Al- 

though most people think of the international oil cartel as a child of the OPEC 

sheikhs, the international oil companies began conspiring to fix prices at least 

as far back as 1928, decades before most of the Middle Eastern oil fields were 

even discovered. The problem that originally led to the creation of an interna- 

tional oil cartel was a worldwide surplus of oil, which was accompanied by one 

of the rare outbreaks of vigorous competition between the major oil companies. 

Alarmed by the rapid decline in prices, the heads of the world’s three largest 

oil companies—now known as Exxon, Shell, and British Petroleum—met at 

Achnacarry Castle in the Scottish Highlands for what they claimed was some 

grouse shooting. The real business at hand, however, was the negotiations that 

laid the foundation for the international oil cartel that helped shape the eco- 

nomic destiny of the modern world. The goal of the Achnacarry agreement was 

to establish a framework for international cooperation among the major oil com- 

panies, based on the principle that each company accept and strive to maintain 

its existing share of the market “as is.” But because a cartel that included only 
the three biggest companies was obviously inadequate, all the important par- 
ticipants in the international oil trade were soon brought into the deal. 

One of the most striking things about these secret cartel agreements was the 
great sophistication and:specificity with which the participants set down the op- 
erating procedures for their criminal conspiracy. Three successive agreements 
laid out both the functions of each of the local cartels that were to be established 
in consuming countries and the ways in which the “as is” principle was to be 
maintained. The preferred method of correcting changes in market shares was 
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by transferring customers from the overtrader that exceeded its quotas to the 
undertrader that fell short. If such an adjustment were impossible, the under- 
trader was to receive the net profits the overtrader realized from selling more than 
its allotted share. Aside from dividing up the petroleum market, the conspira- 
tors also agreed on a price-fixing arrangement, also forbidden by U.S. law. They 
set oil prices at the price of American oil—at that time the most expensive in the 
world—plus the cost of shipment from the Gulf of Mexico to the point of sale. 
Thus, even oil purchased in the Middle East at half the U.S. price and shipped 
only a short distance was to be sold at the full American price plus the “phan- 
tom freight” charge from the Gulf of Mexico.!48 

There is some dispute about how long this carefully constructed cartel actu- 

ally lasted. The oil companies claim it came to an end in September 1939 with 

the outbreak of World War II. But a special investigative committee reporting to 

the Swedish parliament found evidence of “continued cooperation among the 

three major companies” after the war.'*9 There is other evidence that difficult 
issues were brought before a high-level, intercorporate committee of oil execu- 

tives as late as 1971. George Henry Schuler, a representative of a minor oil com- 

pany with concessions in Libya, reported that when his proposal for dealing with 

problems in that country proved too big for the “London Policy Group” to han- 

dle, he presented his arguments to a “meeting of the chiefs” held in Mobil’s New 

York headquarters and presided over by the president of Exxon.!5° Such damning 

testimony, combined with clear evidence showing a continued pattern of parallel 

actions among the major oil companies, indicates that they are still working to- 

gether to control the world market for oil. This does not necessarily mean, how- 

ever, that the oil companies still hold regular high-level meetings to fix prices and 

conduct other illegal activities. As Ralph Nader put it when surveying the gen- 

eral problem of price fixing, “What begins as conspiracy frequently develops into 

conditioned response, with only occasional explicit coordination required.”!°! 

America’s latest energy crisis involves electric power, not gasoline, but the ef- 

fects are just the same: huge increases in the price consumers pay for energy. 

The story begins when the California legislature was persuaded by a heavy lob- 

bying campaign from the privately held utilities to deregulate its power market. 

The big utilities were to sell off their generating capacity and buy power from 

the lowest bidder. According to Common Cause, the utilities and power mar- 

keters contributed $17 million to California politicians, and their deregulation 

bill, backed by their promises of sharply lower power prices, passed with hardly 

any dissent.!52 
Once the deregulated markets for energy got rolling, the results were just the 

opposite of what California’s big utilities expected. Energy production plum- 

meted and prices went through the ceiling, resulting in rolling blackouts and 

staggering increases in utility bills. The out-of-state corporations that bought up 

California’s power generators claimed that the cutbacks in production were caused 

by accidents and repairs needed to keep the power plants going, and energy 
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officials in the Bush Administration laid the blame on California’s failure to build 

enough power plants. But it later became clear that it was actually an intentional 

effort to manipulate the marketplace and drive up prices. In May of 2002, a series 

of Enron memos was made pubic that showed that that notorious energy-trading 

company had played a major role in manipulating the California Market. One 

illegal scam it used was colorfully named the “death star.” The idea was that on 

days of high demand Enron would give the California Independent System Op- 

erator—the agency charged with running the power grid under deregulation— 

exaggerated estimates of how much power Enron’s customers would need. The 

Systems Operator, worried about meeting that demand, would then offer to pay 

a premium to energy providers that agreed to send extra power. Enron would 

then comply by agreeing to reduce its usage—reaping rich profits by cutting back 

on power it never intended to use in the first place. In another scam known as 

Ricochet, Enron would create a shortage by sending power out of the state, and 

then resell the same power back to California at inflated prices.!°° Although En- 
ron’s other highly publicized troubles made it an easy target for the media, sev- 

eral other less-well-known energy-trading companies were also involved, as was 

the El Paso Corporation, which operates the pipelines that supply much of Cal- 

ifornia’s natural gas. In September of 2002 a Federal judge found that El Paso 

had illegally idled 21 percent of its pipeline capacity, and California officials es- 

timated that El Paso’s manipulation of the natural gas market cost the state as 

much as $900 million.'°* Estimates of the total cost to consumers for all the ma- 
nipulation that occurred run between $6 billion and $30 billion.!°° 

Like the energy industry, the pharmaceutical corporations have shown an ex- 

ceptionally high rate of criminal activity. Although many of their offenses in- 

volve the fraudulent marketing of unsafe products, antitrust violations are also 

common. For example, from January 1990 until February 1999 a far-flung group 

of multinational corporations conspired to fix the price of vitamins on the world 

market. Led by the Swiss pharmaceutical giant Hoffmann-LaRoche, vitamin man- 

ufacturers on three continents met together to jack up the prices for vitamins A, 

Bz, Bs, C, E, beta-carotene, and vitamin premixes (which are used as additives 

to other products). Like the oil companies, they agreed to allocate sales volumes 

and market shares among themselves, and to rig bidding for vitamin premixes.!5° 
Commenting on this case, Assistant Attorney General Joel I. Klein said, “This con- 
spiracy has affected more than five billion dollars of commerce in products found 
in every American household. During the life of the conspiracy, virtually every 
American consumer paid artificially inflated prices for vitamins and vitamin 
enriched foods in order to feed the greed of these defendants and their co- 
conspirators, who reaped hundreds of millions of dollars in additional revenues.” 157 

In 2000, it was revealed that Mylan Laboratories and three other firms were 
involved in an illegal scheme to make astronomical increases in the price of two 
drugs used to treat Alzheimer’s disease and other afflictions. According to gov- 
ernment allegations, Mylan developed a plan to cut off its competitors’ sup- 
plies of the active ingredients necessary to produce the drugs by entering into 
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long-term profit-sharing arrangements with industry suppliers and distribu- 
tors. Once the competition had been driven out of the market, Mylan raised the 
price of one drug, Lorazepam, 2,679 percent and the other, Clorazepate, 3,218 
percent. !58 

Collusion in the Professions 
Large corporations are not the only organizations that violate the antitrust laws. 
Many medical and bar associations encourage the same monopolistic behavior. 
In the past, it was common practice for local bar associations to publish sched- 
ules of minimum fees and to punish attorneys who charged less. Because they hold 
the power to control licensure, such associations actually have a much greater 

ability to enforce their price schedules than do business associations. The Amer- 

ican Bar Association used to hold that, “The habitual charging of fees less than 

those established in suggested or recommended minimum fee schedules, or the 

charging of such a fee without proper justification, may be evidence of unethi- 

cal conduct.”!° Accordingly, a lawyer could be disciplined or even disbarred for 
failing to charge customers a high enough price. In defense of this practice, the 

American Bar Association claimed that its members were not covered by an- 

titrust law, even though the courts had repeatedly held that fee schedules set by 

business associations were illegal and the Sherman Act contained no exemption 
for professional associations. 

The case that finally forced the application of the antitrust laws to the legal 

profession was brought by Lewis and Ruth Goldfarb. When the Goldfarbs pur- 

chased a home in Fairfax County, Virginia, they began to shop around for title in- 

surance. The first lawyer they approached told them he charged 1 percent of the 

total selling price of the house. Thinking that too high a price, the Goldfarbs sent 

letters to thirty-six other lawyers. All nineteen of the replies they received quoted 

the identical price of 1 percent of the selling value, which the Goldfarbs later dis- 

covered to be the minimum price listed in the local bar association’s fee sched- 

ule. Lewis Goldfarb was himself an attorney, and he brought suit to stop Fairfax 

County lawyers from fixing their prices. The case ultimately wound up before 

the Supreme Court, which unanimously held the mandatory fee schedules to be 

illegal, noting that they represented “a classical illustration of price fixing.”!°° 

In addition to such fee schedules, both the legal and medical associations 

have employed numerous other techniques to exploit their professional monop- 

olies. One good example was the American Medical Association’s (AMA) effort 

to restrict the number of medical school graduates and keep the demand for 

medical services higher than the supply of physicians. Another was the legal pro- 

fession’s prohibition on advertising. Although advertising and the increased 

competition it brings might be expected to produce substantial benefits for those 

in need of legal services, lawyers saw it as a threat to their standard of living. 

Recognizing the monopolistic intent behind such restrictions, the Supreme Court 

struck down the prohibition on advertising in 1977. 
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Legal and medical associations have also fought against the advent of group 

practices that handle large volumes of clients at lower cost. For example, the first 

comprehensive group medical practice in the United States, organized by Dr. 

Michael Shadid in Elk City, Oklahoma, in 1929, ran into fierce opposition from 

the local medical association. After an unsuccessful attempt to expel Shadid on 

charges of unethical practice in 1931, the Beckham County Medical Association 

disbanded itself, waited six months, and then re-formed without Shadid. Futile 

efforts also were made to get the state legislature to revoke the licenses of the physi- 

cians working at Shadid’s clinic, and the AMA refused to admit them to the or- 

ganization. Twenty years of conflict finally reached a climax in 1950, when the 

clinic filed suit against the medical society, charging it with conspiracy to restrain 

trade. The society eventually settled out of court and admitted the clinic’s doc- 

tors to its membership. There was, moreover, nothing unique in this case. The 

other early group practices, such as Ross-Loos and Kaiser Permanente, faced 

similar problems.!®! 
The same determined opposition was encountered by the early group legal 

practices. One of the first such low-cost practices was the legal clinic of Jacoby 

& Meyers. The two lawyers opened up their “clinic” in an inexpensively furnished 

storefront office in a suburban shopping center, offered unusually long hours of 

service, and made extensive use of paralegal assistants to cut costs. Within six 

months of its September 1972 opening, the clinic was handling 1 percent of all 

the divorce work in Los Angeles, and the more traditional, higher-priced lawyers 

were getting worried. The response was to charge Jacoby & Meyers with violat- 

ing the state bar’s code of ethics. After several years of maneuvering, the Jacoby 

& Meyers license was suspended for 45 days and they were ordered to change 

the name of their clinic. However, in May 1977, more than four years after the 

charges had first been filed, the California Supreme Court exonerated Jacoby & 
Meyers of all charges.!® 

Violating Civil Liberties 
SSS ea RELA LSE SE TTL OO RL PTL STI TE STRESS ION OT NUS SR IS 

As the legal systems around the world have matured, the protection of individ- 
ual rights and liberties has taken on an ever-greater importance. Great documents 
like the Magna Carta in England, the U.S. Bill of Rights, and the United Nations’ 
Universal Declaration of Human Rights have helped to steadily expand both the 
definition of basic civil liberties and the range of people who are legally entitled 
to enjoy them. Of course, the laws of some countries still allow their governments 
to carry out blatant political repression and give their corporations virtually un- 
limited freedom to spy on and harass their political opponents. But changing stan- 
dards and a growing international consensus condemning such activities have 



Discrimination and Sexual Harassment 63 

served to transform violations of civil liberties into white-collar crime, and as 
such, they are among the most important topics considered in this book. 

Discrimination and Sexual Harassment 

Of all the violations of civil liberties, sexual harassment was one of the last to be 
legally recognized. In the past, the relatively low level of female participation in 
the workforce and the segregation of most female workers in “women’s jobs” 
tended to defuse the concern about sexual harassment on the job. The general 
attitude seemed to be that women who violated social expectations and worked 
outside the home would just have to learn to live with the sexual aggression from 

male coworkers. But as a new wave of women poured into the workplace and 

the old barriers of gender segregation began to crumble, complaints about sex- 

ual harassment were more and more openly voiced. In California, for example, 

one out of every five complaints to the state’s Department of Fair Employment 
and Housing now involves sexual harassment. A survey of 13,000 federal em- 

ployees found that 42 percent of the females reported experiencing some kind 

of sexual harassment on the job, and other estimates hold that about half of all 

women experience some form of harassment at work.!® Most of the victims of 

sexual harassment never report the offence. But the Federal Equal Employment 
Opportunity Commission still received more than 15,000 complaints for sexual 

harassment in 1999 and almost 24,000 complaints of sexual discrimination.!®* 
What exactly is sexual harassment? Although definitions vary, sexual harass- 

ment may include everything from unwanted sexual comments and gestures to 

direct physical assault. The law generally recognizes two types of sexual harass- 

ment. The first, commonly called quid pro quo harassment, includes any unwanted 

sexual advances aimed at a particular individual. This kind of harassment in- 

volves an implicit or explicit threat, such as loss of a job, if the victim fails to co- 

operate; or a reward, such as a better grade, if the victim goes along. The other 

type of sexual harassment is known as environmental harassment and involves 

such things as unwelcome sexual comments, gestures, and explicit photographs 

that create an offensive or intimidating environment for female (or male) em- 

ployees. This kind of harassment may be unintentional, or it may be part of an 

intentional effort by male employees to drive females out of jobs that they con- 

sider to be “men’s work.” 
The most famous case of sexual harassment in the United States stems from 

the charges made by Anita Hill against her former boss, Judge Clarence Thomas, 

when he was nominated to the U.S. Supreme Court in 1991. The nationally tele- 

vised Senate hearings in which both Hill and Thomas testified made for an un- 

precedented media event. Although Hill gave explicit descriptions of a wide range 

of highly offensive behaviors by Judge Thomas, he denied all the accusations and 

was eventually confirmed to the Supreme Court. To many American women, those 

hearings by an all-male Senate committee symbolized the problems they face 
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on the job and the indifference of the male establishment to their plight. The 

problem of sexual harassment is, moreover, just as serious among private em- 

ployers. The list of corporations forced to pay compensation for the sexual ha- 

rassment of their employees in recent years includes such household names as 

the Ford Motor Company and the Dial Soap Company.'® 

The conflict of interest many professionals create when they become sexu- 

ally involved with their clients has already been discussed, but sexual harassment 

and even outright sexual assault are also common. The problem appears to be 

especially severe in the medical profession. For example, one well-publicized 

case involved a gynecologist who used physical examinations to masturbate at 

least sixteen of his patients for an average of twenty to thirty minutes each. Most 

of the victims reported being humiliated by the incident but not knowing what 

to do about it.!°* Numerous allegations of similar activities have been made against 
other male gynecologists, whose profession obviously places them in a unique 

position to victimize their female clients. Numerous anesthesiologists have also 

been charged with similar offenses, including fondling and even having inter- 

course with unconscious patients. 

Although the topic is far too vast to adequately explore in these pages, it is 

important to clearly locate occupational discrimination against women and mi- 

norities within the realm of white-collar crime. At the present time, few works 

on white-collar crime include this issue, but occupational discrimination meets 

all the criteria that apply to the more standard white-collar offenses. It is clearly 

a violation of the law that is committed by persons of respectability in the course 

of their employment. The Equal Pay Act of 1963, for example, requires that women 

and men doing the same work get the same pay, and title VII of the Civil Rights 

Act of 1964 prohibits employment discrimination based on race, religion, sex, 

or national origin. Perhaps the reasons for the failure to see such behavior as a 

type of white-collar crime are to be found in the disciplinary divisions within the 

social sciences. Discrimination and prejudice have traditionally been matters for 

the student of ethnic relations, and few criminologists see such concerns to be 

within their field of interest. Although it is probably true that in the past tradi- 

tional criminology had little to contribute to our understanding of this problem, 

as the study of white-collar crime has developed an increasing intellectual vigor 

of its own, it seems that the time has now come to expand our field of view to 
include occupational discrimination. Certainly, few offenses cause greater psy- 
chological, social, and economic damage. In 2001, for example, the average African- 
American family earned only about 65 percent as much as the average white 
family, and for Latino families it was about 73 percent. That same year the av- 
erage woman made 76 percent as much as the average man.!6” Much of that dif- 
ference can be attributed to one form of occupational discrimination or another. 

Violations of Privacy 

When we think of some big bureaucracy snooping into our private lives, it is the 
government that first comes to mind. But the ever-growing size and power of 
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today’s corporations has led to increasing concern about their attempts to gather 
private information about individual citizens as well. For one thing, the concen- 
tration of economic control has transformed some long-standing business prac- 
tices into new threats to civil liberties. For example, many nineteenth-century 
businesses refused to hire individuals because of their political beliefs. But in 
that era of independent farmers and small businesses, there were always other 
employers to be found. The present-day centralization of economic control has 
made the risks of offending one of the major corporations greater by the year. 
Perhaps more significant, it has also made the demand for conformity so often 
associated with life in the corporate world that much more powerful. Another 
major concern stems from the enormous technological strides that have been 

made in gathering, storing, and retrieving information. For example, computer- 
ized credit services now make it possible for a private business to quickly call up 

detailed personal information on virtually anyone they choose. Although there 

is certainly nothing sinister about making sure that someone has paid their bills 

on time before granting them additional credit, this information is also used in 

less legitimate ways in such things as political campaigns and hiring decisions. 

Drug testing is another relatively new technology that is causing enormous 

concern among civil libertarians. Although few would question a company’s right 

to fire employees whose drug use interfered with their work, dismissing them 

for something they do in their private time when their job performance is not 

affected appears to be a very different matter. Yet an increasing number of em- 

ployees who are not having trouble on the job are being subjected to this kind 

of chemical surveillance. A study by the American Management Association found 

that well over 60 percent of the corporations surveyed had some kind of drug- 

testing program.!©8 The corporations peer into their employees’ private lives in 
other ways as well. It is estimated that 70 percent of companies do background 

checks on new employees, about 50 percent examine their police records, and 

around 20 percent administer some kind of psychological test.!©? One study 
found that 22 percent of the firms surveyed admitted carrying on searches of 

employees’ computer files, voice mail, or other electronic records.'’° While the 
convenience and portability of the cellular phone has made it a worldwide suc- 

cess, cellular calls are also far easier for a nosy outsider to monitor. One expert 

estimated that 60 percent of cell-phone calls in California’s Silicon Valley were 

being taped.'”! 
Private firms have not, however, limited themselves to these new high-tech 

forms of information gathering. They have also been caught using private in- 

vestigators and even funding full-time information-gathering networks. One of 

the most famous cases was an attempt by General Motors (GM) to smear Ralph 

Nader, whose book attacking the safety of GM’s Corvair was gaining national at- 

tention. GM hired a private investigator, Vincent Gillen, to get something on Nader 

and in Gillen’s own words, “shut him up.” He looked into Nader’s sex life and 

his political affiliations. Nader even received harassing phone calls until 4:00 a.m. 

the night before he was scheduled to testify before the Senate subcommittee on 

auto safety.!/2 
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No criminal charges were brought against GM, Gillen, or anyone else in the 

case, but GM did not emerge entirely unscathed. For one thing, the congres- 

sional reaction to the revelations about GM’s behavior in the Nader affair was 

one of the primary reasons the auto safety laws GM was fighting were finally 

passed. GM also had to make substantial payments to the victims of Corvair 

crashes. Perhaps most bitter of all for the company, Nader won a $425,000 court 

settlement that he used to establish a “continuous legal monitoring of General 

Motors’ activities in the safety, pollution and consumer relations area.”!’$ 
The question of how common such direct personal assaults on corporate “en- 

emies” actually are is difficult to answer, but numerous incidents involving other 

corporations have also come to light. The International Telephone and Telegraph 

Company (ITT) had an especially bad reputation in this regard. For instance, ITT 

was found to have conducted an organized campaign to repress news stories the 

company considered unfavorable to its efforts to acquire the American Broad- 

casting Company. The campaign even included investigations of the personal 

lives of reporters who were writing articles ITT disliked.!’4 The popular opposi- 

tion to the use of nuclear power has led many utility companies either to create 

their own network of spies and informers or to hire private detectives to do it 

for them. The list of firms that have admitted carrying on surveillance programs 

against their political opponents at their rate-payers’ expense include such house- 

hold names as Pacific Gas and Electric, Boston Edison, and the Philadelphia Elec- 

tric Company. Other utilities have continued to deny their involvement in such 

activities despite testimony from disgruntled employees to the contrary. A for- 

mer employee of Georgia Power charged that the firm spent at least $700,000 a 

year to maintain a surveillance program on “subversives,” who were defined as 

anyone “who for any reason would be against the rate increases or would have 

some type of critical opposition to the operation of the power company.”!”> Some 
utility companies have also provided dossiers on their political opponents to 

trade associations, which in turn distributed them to other companies, thus ex- 

panding the network of private spies.!”6 

Even though uncovering information about corporate violations of civil lib- 

erties is no easy matter, the problem is vastly more difficult where the govern- 

ment is concerned. The government agencies involved in domestic spying wrap 
themselves in a cloak of secrecy and often claim that national security is being 
threatened whenever attempts are made to strip away their cover. The histori- 
cal record indicates that until the 1930s, domestic intelligence operations were 
put together on an ad hoc basis in response to specific problems.!”” The politi- 
cal developments that culminated in the inferno of World War II also spurred 
an unprecedented expansion in the effort to gather intelligence information. But 
unlike past conflicts, the intelligence apparatus was not dismantled after the war 
but was redirected against citizens who for one reason or another were deemed 
subversives. The “Red Scare” so skillfully manipulated by Senator Joseph McCarthy, 
the civil rights movement, the war in Vietnam, the decades of cold war against 
the Soviet Union and its allies, and finally the threat of international terrorism 
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provided ample justification to maintain and expand wartime surveillance and 
political intervention, even though this involved many activities that were clearly 
illegal in peacetime. Reports from the FBI, CIA, IRS, Army Intelligence, and other 
agencies involved in domestic “operations” show a surprising indifference to 
their duty to obey the law. Illegal activities were considered a problem only if 
there was a danger they might be detected and cause political problems for the 
malefactors or their bosses.1’8 The objects of illegal government surveillance and 
harassment have included the Ku Klux Klan and the American Nazi Party on the 
Right, Democratic and Republican opponents of presidential incumbents in the 
center, and various communist and socialist groups on the Left.!79 

Wiretapping is one of the most common techniques used to gather informa- 

tion on U.S. citizens. It was originally declared illegal in 1934, but the FBI sim- 

ply ignored the law and continued listening in on private phone conversations 

on the flimsy theory that the prohibition on “any person” wiretapping was not 

meant to apply to FBI agents. In 1937, the Supreme Court rejected this argument 

and held the law to be applicable to federal agents. In response to this decision 

and another one in 1939, Attorney General Robert Jackson issued an order pro- 

hibiting all FBI wiretaps; but it stood in force for only two months, until President 

Franklin Roosevelt unilaterally decided the FBI still had the power to wiretap in 

cases of “national security.” Illegal wiretapping remained a common practice 

until the law was changed in 1968 to allow wiretapping during criminal investi- 

gations if a prior court order was obtained. A second law, passed in 1978, allows 

court-ordered domestic wiretaps to gather foreign intelligence information, and 

the laws have undergone further liberalization since then. Although government 

agents still conduct illegal wiretaps (i.e., without a court order), the changes in 

the laws have legalized many activities that used to be against the law. The pri- 

vacy of email messages has not, unfortunately, been given the same protection 

as phone conversations. In 2000, the FBI announced it had a new software pro- 

gram called “carnivore” that would allow government agencies to almost instantly 

scan millions of email and Web communications for the exact information about 

any individual or activity they were looking for. 

Most techniques of electronic surveillance, such as those involving hidden 

microphones, are not specifically mentioned in statutory law, but an illegal en- 

try is usually necessary to plant such devices.'®° One good example of such ac- 

tivities comes from a freedom-of-information suit filed by the Socialist Workers 

Party (SWP). This suit uncovered documents showing that the FBI regularly bur- 

glarized the SWP’s national offices as part of the notorious COINTELPRO (short- 

hand for “counterintelligence program”). According to those documents, the FBI 

burglarized the Socialist Workers’ offices at least ninety-four times between 1960 

and 1966 in order to photograph, and in some cases steal, documents outlining the 

organization’s membership, contributions, and political strategy. These break- 

ins occurred on an average of once every three weeks for six and one-half years. 

The documents also revealed that the FBI paid 316 different informers more than 

$1.5 million to spy on the SWP’s youth affiliate, the Young Socialist Alliance. At 
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least forty-two informers held office in one of the two organizations, and two in- 

formers ran for public office as members of the Young Socialist Alliance.'*! 

Although many dismiss such activities as an aberration brought on by the so- 

cial upheavals surrounding the civil rights movement and the war in Vietnam, 

there is strong evidence that they continued long after the flames of revolution- 

ary fervor were replaced by the apathy of the 1980s. In 1987, a former FBI in- 

formant named Frank Varelli testified before the House Judiciary Subcommittee 

on Civil and Constitutional Rights that he was paid by the FBI to infiltrate the 

Committee in Solidarity with the People of El Salvador (CISPES). He said that his 

FBI handler had told him they had broken into the Dallas offices of CISPES. The 

subcommittee also heard evidence that fifty-eight unexplained burglaries had 

occurred in the offices of groups opposed to the Reagan administration’s Cen- 

tral American policy, and that in most cases nothing more than membership 

lists were taken.1® 
The FBI has been more heavily involved in domestic surveillance than other 

government agencies, but it was by no means alone. The Internal Revenue Ser- 

vice compiled political files on 8,000 individuals and 300 groups during the 1960s 

and 1970s. The National Security Agency scanned millions of private telegrams 

sent to foreign countries by U.S. citizens. Even the CIA was involved in domes- 

tic intelligence, despite specific legislation forbidding it from engaging in such 

activities.'85 Numerous local police departments also got into the act with po- 
litical surveillance operations of their own. The Madison, Wisconsin, police force, 

for instance, infiltrated agents into the Black Panthers, a welfare mothers’ orga- 

nization, and other leftist groups at the University of Wisconsin. Perhaps the most 

notorious local intelligence operations of the Vietnam era were conducted by 

the so-called Red Squad of the Chicago Police Department, which carried on a 

literal shooting war with black militants. More recently, the Los Angeles Police 

Department (LAPD) was found to be compiling lists of leftists, antinuclear ac- 

tivists, and critics of police activities. In one case the Los Angeles City Council 

was shocked to discover that the LAPD had sent a photographic team into the 

press gallery to take pictures of those who testified against nuclear power at a 

council meeting. As a result of such revelations, together with civil actions taken 

by the victims of the investigations, the LAPD agreed to destroy the “subver- 
sives” files its Public Order Intelligence Division had accumulated. However, the 
files apparently were not destroyed but were taken to the home of a police sergeant 
who leaked their contents to a right-wing political organization known as the 
Western Goals Foundation, which is alleged to have distributed the files through 
its computer network.'®4 Information that came to light in 2002 shows that the 
Denver Police maintained secret files on more than 200 nonviolent political 
organizations, including the American Friends Service Committee, a Quaker or- 
ganization. A lawsuit filed in March of that year accused the Denver police of 
breaking in to the offices of the Denver Justice and Peace Committee, an orga- 
nization that works for social justice in Latin America, and seizing membership, 
phone, and emails lists that were later used for political purposes.!85 
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Political Harassment and Repression 

The American government’s campaign against political dissidents went far be- 
yond mere surveillance to encompass a program of direct political harassment 
and intimidation. The roots of the most recent government attacks on the Left 
go back to the early 1940s, when the FBI began systematically leaking defama- 
tory reports about various leftist leaders and their organizations and preparing 
antileftist speeches, articles, and books at government expense. In 1956, FBI di- 
rector J. Edgar Hoover began COINTELPRO, which was to be involved in a host 
of criminal activities over the next two decades. The original target was the U.S. 

Communist Party, but the program was soon expanded to include virtually all 

political groups on the Left and even a few groups on the extreme Right. 

One prominent FBI target was Dr. Martin Luther King Jr., the civil rights leader 

who not only championed nonviolence but also won the Nobel Peace Prize. Once 

King rose to prominence in the civil rights movement, he was kept under con- 

stant surveillance and his phone was illegally tapped by FBI agents with the ex- 

plicit approval of Attorney General Robert Kennedy. The FBI attempted to stop 

Marquette University from awarding King an honorary degree and tried to pre- 

vent Cardinal Spellman, the archbishop of New York, from appearing at a joint 

speaking engagement with him. When the FBI uncovered evidence about an 

alleged extramarital affair, it attempted to plant incriminating stories with two 

journalists. When that ploy failed, the Bureau sent a tape recording, presumably 

containing incriminating evidence, and an anonymous letter to King and his 

wife, Coretta, in an apparent attempt to drive him to suicide.'®° The FBI sent hun- 
dreds of letters containing similar personal attacks on other political activists. 

The Bureau sent a letter to the wife of Elijah Muhammad, the leader of the Black 

Muslims, which accused Muhammad of having an affair with his secretary. It sent 

a letter to a Black Panther party youth group leader accusing Fred Hampton and 

another top Panther leader of having “sex orgies” in party headquarters. 

The FBI often enlisted other organizations and agencies in its campaigns 

against the Left. For example, the Bureau persuaded the phone company to cut 
off the long-distance phone service of the New Mobe (New Mobilization to End 

the War in Vietnam) before the Democratic National Convention in 1968 and 

urged other peace groups’ creditors to press for delinquent payments. On sev- 

eral occasions the FBI attempted to get the military to draft political activists on 

the Left, and it even passed word to the Mafia about activist-comedian Dick Greg- 

ory’s public attacks on their criminal activities, apparently in hopes of inciting 

a violent reprisal.!®” On several occasions FBI agents incited right-wing groups 

to attack leftists working for various political causes the Bureau opposed. For ex- 

ample, according to evidence submitted to the Senate Select Committee on In- 

telligence, the FBI succeeded in resurrecting a previously disbanded right-wing 

paramilitary organization known as the Minutemen. The Bureau provided the 

Secret Army Organization (SAO; the group’s new name) with firearms, explosives, 

and other equipment and supplied at least 75 percent of the SAO’s operating ex- 
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penses. An SAO cell directed by an FBI informant engaged in repeated acts of 

violence and terrorism against the Left, including the destruction of newspaper 

offices and bookstores, the firebombing of cars, and assaults on political activists, 

including a shooting that seriously wounded a young woman.'°® 

The FBI also used provocateurs to encourage violence by leftist groups. Here, 

however, the goal was to incite the members of the group to commit a crime, so 

that they could be arrested. In his study of agents provocateurs in the American 

Left, Andrew Karmen found a recurring pattern in the actions of the FBI and other 

police agencies.!89 First, the FBI or the local police agency selects a group, ter- 

ritory, or situation for infiltration. Next, the agency finds an agent whose back- 

ground is compatible with that of the intended victims. He or she is then sent in 

to join the appropriate group and begins doing minor jobs to help win accep- 

tance. After this goal is achieved, the agent seeks out militant individuals and 

begins urging them to commit violence. Often the agent provides guns, bombs, 

and other materials and even personally participates in the crimes themselves. 

Finally, the police close in at the most compromising moment. The agent then 

withdraws, only to return for the trial with a carefully conceived story admitting 

complicity with the criminal events but denying entrapment. After examining more 

than 4,000 reports obtained from a freedom-of-information suit, a Chicago Sun- 

Times reporter summarized the FBI’s goals in the 1960s and early 1970s as fol- 

lows: “The Bureau set out to exterminate the so-called New Left and militant or 

high-profile black civil rights groups, and even sought to provoke injury or death 

among their leaders.” !9° 
American agents have frequently been involved in political harassment and 

repression in other nations as well. Because these activities occur outside the 

United States, they do not automatically violate American law, but U.S. agents 

have repeatedly broken international law as well as the laws of the countries in 

which they carry on their activities. Moreover, the CIA and other government 

agencies involved in covert operations have shown almost as low a regard for 

American laws as those of the other countries in which they operate. The CIA 

has, for example, repeatedly ignored the explicit constitutional provisions grant- 

ing Congress the exclusive power to declare war. Acting entirely on presidential 

directives and without congressional authorization, the CIA has waged a number 

of secret wars around the globe. In the early 1950s, for example, CIA-sponsored 
guerrilla led raids against China and launched an invasion of Guatemala. In the 
late 1950s, CIA aircraft carried out bombing missions in support of a revolt 
against President Sukarno of Indonesia, and the agency was involved in the coup 
that finally succeeded in ousting Sukarno in 1965.!9! The 1960s also saw the ill- 
fated attempt by a group of CIA-backed guerrillas to invade Cuba at the Bay of 
Pigs. But by far the largest of the CIA’s secret wars was carried on in Southeast 
Asia, where its involvement started as far back as 1954 and reached its peak in 
the late 1960s and early 1970s. Among other activities in the region, the CIA re- 
cruited at least two separate armies—one that fought along the South Vietnamese 
borders with Cambodia, Laos, and North Vietnam, and a second, larger one that 
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operated inside Laos. When casualties and desertions crippled the original force 
of Laotian tribesmen, the CIA hired 17,000 Thai mercenaries, despite an act of 
Congress specifically forbidding the use of mercenary troops. By 1971 almost 
90,000 Americans were involved in the secret war, yet this huge operation was 
successfully hidden from the public and even from most members of Congress. !92 
The agency had much less success, however, in concealing its military inter- 
vention in Nicaragua. The fact that the CIA organized, funded, and directed the 
antigovernment rebels in that country became public knowledge almost as soon 
as it started. 

The CIA was also involved in plots to murder many foreign politicians. Direct 

assassination attempts were launched by the agency against Patrice Lumumba, 

the leftist leader of the Congo, and against Washington’s perennial Cuban an- 

tagonist, Fidel Castro. The CIA also encouraged plots that resulted in the deaths 

of Rafael Trujillo in the Dominican Republic; Ngo Dinh Diem and his brother, 

Nhu, in South Vietnam: and General Rene Schneider of Chile. The most bizarre 

of these schemes was surely the campaign against Castro. Aside from the eight 

different assassination attempts uncovered by the Senate Select Committee on 

Intelligence, the CIA concocted numerous other schemes to discredit Castro, in- 

cluding a plan to dose him with a strong psychedelic drug before a major speech 

and a ludicrous scheme to dust his shoes with thalium salts, a strong depilatory 

the CIA hoped would make his beard fall out and thus ruin his revolutionary im- 

age. The assassination plots involved equally bizarre techniques, including poi- 

soned cigars, an exploding seashell, and a wet suit dusted with deadly bacteria. 

The agency even turned to the underworld, persuading important syndicate fig- 

ures to organize an assassination attempt.!%° 
American agents supported and even instigated numerous coups and revo- 

lutions against both dictators and democratically elected governments. Of these, 

the campaign against the Chilean leftist Salvador Allende is certainly the best 

documented. Although Chile had a long democratic tradition dating back to its 

independence in 1818, the U.S. government repeatedly intervened in domestic 

Chilean affairs. When Allende ran for president in 1958 and again in 1964, the 

CIA launched secret campaigns to ensure his defeat. But the real trouble began 

in the late 1960s, when it began to look as if Allende might actually win the next 

election. As the political winds began shifting in Allende’s direction, “leaders of 

American multinational corporations with substantial interests in Chile . . . con- 

tacted U.S. government officials in order to make their views known.”!*4 The U.S. 

government soon employed what was termed a “two-track” effort to prevent 

Allende’s election and later to force him from office. Track 1 involved a wide va- 

riety of covert techniques aimed at manipulating the Chilean political system. To 

this end, the CIA paid out millions of dollars to the Chilean media to spread anti- 

Allende propaganda and encourage civil disorder. Once Allende became president, 

the U.S. government tried to, in the words of President Nixon, “make the econ- 

omy scream.”!9%° This governmental-corporate assault on the Chilean economy 

included (1) a sharp reduction in American economic aid (however, military aid 



72 The Crimes 

was continued at its previous level); (2) the virtual termination of short-term 

credits to Chile from U.S. banks; (3) reductions in funds from the World Bank 

and other international development agencies; (4) the withholding of supplies 

necessary for Chile’s industry; and (5) pressure on other Western countries and 

corporations not to trade with Chile. Track 2 employed a more direct approach, 

for its aim was to foment a military coup and end Chilean democracy. Accord- 

ing to the Senate Select Committee on Intelligence, the CIA maintained close 

contacts with key Chilean military and police officials, and “those Chileans who 

were inclined to stage a coup were given assurance of strong support at the high- 

est levels of the U.S. government, both before and after a coup.”!%° The CIA also 
encouraged several Chilean plots to assassinate General Rene Schneider, who 

was strongly committed to the Chilean constitution and refused to cooperate in 

any attempted coup. After three unsuccessful attempts, General Schneider was 

finally killed in October 1970. The coup that killed Allende and ended Chilean 

democracy did not come until three years later, when the Chilean economy was 

reeling from American economic pressure and from strikes and paramilitary ter- 

ror supported by CIA money.!%” 

There was, however, nothing particularly unusual about the U.S. involve- 

ment in Chile. The story of the American role in Nicaragua is much the same. 

For most of the twentieth century, Nicaragua was ruled by the American-sup- 

ported dictatorship of Anastasio Somoza and his two sons. In fact, Somoza 

was originally put into power in 1932 by the U.S. Marines, who occupied 

Nicaragua after an earlier leftist uprising. However, the Somoza regime’s in- 

ternational reputation for brutality and repression lost the support of the 

Carter administration, and it was overthrown by the leftist Sandinista Front 

for National Liberation in 1979. The response of the Reagan administration, 

which came to power the next year, was much the same as Nixon’s had been 

in Chile. Promised economic aid was cut back and then eliminated, economic 

and military support was provided to anti-Sandinista elements within 

Nicaragua, a network of bases was established in surrounding countries, and 

American agents trained and financed an army of Nicaraguan exiles (the Con- 
tras), who then invaded the country. Once again, acting under presidential 
orders alone, American agents violated both domestic and international law. 
The American government had Nicaraguan harbors mined and ignored the 
World Court decision that such actions were illegal. The CIA distributed a 
booklet to the Contras recommending the assassination of public officials who 
supported the Sandinistas, despite an Executive Order forbidding any Amer- 
ican involvement in such activities. 

When Congress discovered these activities, a specific prohibition was written 
into the law that “no funds available to the Central Intelligence Agency, the De- 
partment of Defense, or any other agency or entity of the United States involved 
in intelligence activities may be ... expended for the purpose . . . of supporting, 
directly or indirectly, military or paramilitary operation in Nicaragua.”!98 The 
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Reagan administration’s response was to set up an elaborate illegal scheme to fund 
the Contras that eventually came to be known in the media as the Iran-Contra 
Affair. Foremost among the administration’s illegal activities were the use of per- 
sonnel on the military payroll to raise private money for the Contras, the diver- 
sion of profits from the secret sale of U.S. military equipment to the fiercely 
anti-American regime in Iran for that same purpose, and perjury among top ad- 
ministration officials trying to cover up their crimes and deceptions.!99 

The latest threat to civil liberties comes from the September 11th terrorist at- 

tacks, and the “war on terrorism” the federal government launched in response. 

Although a state of war was never officially declared, the government assumed a 

variety of wartime powers to restrict privacy and detain suspected terrorists. The 

most extreme abuses have occurred overseas beyond the reach of American 

courts. More than 600 people, most of whom were captured during the war in 

Afghanistan, were brought to the American military base in Guantanamo Bay, 

Cuba, because no American court has jurisdiction there. They were held without 

charges, without trial, and without access to legal representation for months 

on end.?°° Despite strict secrecy it is also becoming clear that the American gov- 
ernment used psychological torture, including prolonged sleep deprivation, 

threats, and nonstop interrogations to extract information from suspected ter- 

rorists. But the “war on terrorism” did not stop with psychological torture. In 

2004, a series of grisly photographs of the torture and sexual humiliation of pris- 

oners held by the American military in Iraq were leaked to the press and a na- 

tionwide scandal erupted. The torture used to obtain intelligence information 

and simply for the sadistic pleasure of the guards apparently led to the deaths 

of numerous prisoners. 

Violent White-Collar Crimes 
PLO. SORA ASI 

No matter how skeptical they may be about the motives of big business or gov- 

ernment officials, few people envision white-collar executives as violent criminals. 

Hardworking, competitive, and successful, these men and women typify the as- 

pirations and ideals of the middle class and seem worlds apart from the violence 

and disorder of the big-city streets. But the differences between the criminals of 

the upper world and those of the underworld are as much matters of form as of 

substance. The young robber who accidentally kills a store clerk displays the 

same disregard for human life as the engineer who falsifies test results to con- 

ceal a deadly flawin an automobile’s braking system. The engineers’ distance from 

their victims allows them the luxury of pretending that no one will really be hurt 

by their crimes, but the damage is just as real. 
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Political Violence 

From the thugs hired to intimidate a political dissident to a massive international 

war, political violence is a huge problem. In 1980 Melvin Small and David Singer 

concluded that there had been an average of 7.9 international and 6.4 revolu- 

tionary wars every decade for the previous 165 years,*°! and these conflicts have 

reaped a staggering toll in human lives—more than 150 million people.*°* The 

battles of World War II alone are believed to have cost about 15 million lives, 

and when civilian casualties are added in, the total comes to almost 48 million 

deaths.2°3 Although many think that the world has been relatively peaceful in 

recent times, there have actually been another 40 million war-related deaths 

since the end of World War II.2° Although the number of annual war causalities 

did drop somewhat after the end of the cold war, the number of wars has been 

increasing again in recent years. The twenty-first century started off with the 

9/11 terrorist attacks and the American-led invasions of Afghanistan and Iraq, 

as well as the continuation of numerous regional conflicts. 

The dead are not, of course, the only victims. Every war leaves a human legacy 

of the maimed and crippled, widows and widowers, grieving parents, and orphans. 

There is, moreover, no accurate toll of the number of people tortured or killed 

because of their political views, but the number is undoubtedly vast. This kind 

of political violence is far less common in the wealthy industrial democracies 

than in the poor nations of the Third World. As we saw in the last section, how- 

ever, even the established democracies use violence against their political op- 

ponents, especially when they are in less-developed nations. 

There is no question that year by year such political violence reaps a stag- 

gering toll in deaths and injuries, but is it white-collar crime? In many cases, the 

answer is certainly yes. After all, those who commit such acts of political vio- 

lence—or at least those who give the orders—are almost always persons of high 

status acting as part of a political career, and often they are clearly violating the 

laws of one or more nations. The CIA’s attempts to assassinate Fidel Castro, for 

example, were white-collar crimes because they violated not only the laws of 

Cuba but also those of the United States. 

But what if the laws of a particular nation permit it to commit various kinds 

of violence against its citizens or those of other nations? The answer to such 
questions can only come from international law. There is, for example, a well- 
established precedent derived from the Nuremberg trials after World War II that 
genocide—the attempt to exterminate an entire political, racial, or ethnic group— 
is an international crime. Although the Nazis’ systematic extermination of the 
Jews is certainly the most famous case of twentieth-century genocide, there have 
been numerous others: Turkey attempted to wipe out its Armenian residents in 
1915; Stalin and Mao Tse-tung liquidated millions of people suspected of mem- 
bership in opposition groups; the Khmer Rouge government headed by Pol Pot 
killed as many as 2 million Cambodian civilians, and the Tutsis killed up to 
200,000 Hutus in Burundi in 1972. The Hutus took an even greater toll of Tutsis 
in Rwanda in 1994.*° More recently, there was the attempt by the Serbs of the 
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former Yugoslavia at “ethnic cleansing’—a euphemism they coined to describe 
their efforts to kill or drive out all the ethnic Albanians and Croatians from the 
lands they claimed. Such attempts at genocide are now clearly recognized as an 
international crime, and offenders are increasingly likely to be tried and pun- 
ished by international courts, as happened to several Serbian war criminals. 

The issue is less clear, however, when it involves military conflicts between 
two military forces. Many people around the world, for example, condemned 
the American intervention in Afghanistan and Iraq as a criminal act, but others 
saw it as justifiable self-defense. The resolution of such issues will have to wait 
until the World Court or some other international tribunal establishes a clearer 
set of legal precedents. Similarly, any attempt to move beyond the haphazard 

retribution wreaked by the victor on the vanquished and to establish more-even- 

handed punishment for international aggression will have to await the willing- 

ness of the world community to grant the agencies of international law stronger 

enforcement powers. The recent trials of top leaders of the Serbian genocide cam- 

paign by an international tribunal show that real progress is being made, but 

such a forceful response remains very much the exception, not the rule. 

Unsafe Production: Dangerous Working Conditions 
and Environmental Crimes 
The explosive economic growth that has made the affluence of the industrial- 

ized nations possible has been purchased at an enormous environmental cost. 

Consider, for example, the problem of toxic chemicals. The National Academy 

of Sciences estimates that there are almost 710,000 chemicals currently in com- 

mercial use. Yet only 20 percent have been thoroughly tested to see if they are 

hazardous to our health.*°® The United States alone has between 700,000 and 
1 million facilities that produce hazardous waste, which are estimated to pump 

out approximately 1.1 trillion pounds of toxic substances every year. Even the 

substances that have been proven to be the most highly toxic are often disposed 

of improperly. It is estimated that 22 percent of hazardous wastes generated in 

the United States are illegally dumped into streams and sewers. And even the 

wastes that are disposed of in other ways are often improperly handled. It is es- 

timated that there are approximately 295,000 locations in the United States 

where hazardous wastes are stored in leaky underground storage tanks that may 

be polluting underground water resources.*”” 
One well-known disaster occurred in Hopewell, Virginia, where the Life Science 

Products Company set up a chemical manufacturing plant in a converted garage. 

After only a few weeks in the plant, many workers began to suffer dizzy spells, 

blurred vision, and tremors. One worker reported that his hands were shaking 

so badly that he had to have a friend hold his glass when he stopped off for a beer 

after work. Most of the local physicians blamed these problems on nerves and 

overwork, but one young cardiologist, Yi-Nan Chou, decided to send samples of 

a patient’s blood and urine to the Centers for Disease Control in Atlanta. Re- 
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searchers there found the specimens to have a high concentration of Kepone, the 

toxic insecticide manufactured in the converted garage. Subsequent investiga- 

tions disclosed that Life Science Products was set up by two former employees 

of the Allied Chemical Corporation to supply it with the dangerous chemical it 

used to manufacture under its own auspices. Yet neither the workers nor the 

community were told anything about the dangers of Kepone.*” 

Although Allied denied responsibility for the damages, Life Science Products 

was shut down, a federal court fined Allied $5 million, and Allied agreed to do- 

nate $8 million to a Virginia environmental fund after Kepone all but destroyed 

the fishing industry on the James River. In addition, Allied paid approximately 

$15 million more as a result of civil actions involving the Kepone case. Many of 

the chemical workers employed at the plant suffered far greater losses, includ- 

ing sterility and other serious disabilities,*°° and the ban on commercial fishing 

in the James lasted more than a decade.*!° Perhaps most disturbing of all is that 
Allied’s actions were part of a long-term pattern of criminal activities, for the 

corporation was one of the firms originally identified as a corporate recidivist 

decades earlier, when the original version of Edwin Sutherland’s ground-break- 

ing book on white-collar crime was first published. (Sutherland’s publisher forced 

him to delete the sections of his book that analyzed the criminal records of spe- 

cific corporations before it was actually published. The uncensored version of 

this classic work was finally published years after Sutherland’s death in 1983.)?!! 
On the other hand, however, Allied is hardly unique. A study by the General Ac- 

counting Office randomly sampled 257 major industrial dischargers and found 

that almost one-sixth were in “significant (ongoing) non-compliance” with wa- 

ter pollution standards.?!* 

Another all-too-typical example of the abuses in the chemical industry comes 

from the Borden Chemicals and Plastics plant near Geismar, Louisiana, which 

has repeatedly released clouds of toxic wastes into the air. In 1996, it was a witch’s 

brew of ethylene dichloride, vinyl chloride, and hydrogen chloride. The next year 

it was a cloud of vinyl chloride and ammonia that shut down Route 73, and in 

1998 it was hydrochloric acid. Yet before those releases ever occurred, the EPA 

had had Borden Chemicals in court on other charges, including illegally storing, 

shipping, and burning toxic wastes, and contaminating the groundwater used 

by nearby communities. Borden never admitted its guilt, but it eventually agreed 

to a consent decree that required it to pay a $3.6 million fine and spend another 

$3 million to clean up contaminated groundwater. Ironically, those costs were 
only a fraction of the $15 million tax break the state of Louisiana gave Borden 
to get them to build the chemical plant in the state.218 

The story of vinyl chloride, the foundation of a multibillion-dollar plastics in- 
dustry, follows a familiar-pattern. Evidence of the dangers of vinyl chloride be- 
gan accumulating soon after the end of World War II, when studies from the 
Soviet Union, Rumania, France, and the United States linked vinyl chloride to liver 
damage. Although employees exposed to the chemical frequently complained of 
sore, weak fingers, company physicians in the United States repeatedly denied 
that the problem had anything to do with their work. As the number of workers 
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subject to long-term exposure increased, evidence of a serious new problem be- 
gan to emerge. An extremely rare form of cancer, angiosarcoma of the liver, began 
to show up in an alarming number of vinyl chloride workers. Although angio- 
sarcoma is so rare that one study did not find a single case in more than 200,000 
liver specimens examined at the Bronx Veterans Administration Hospital, four 
cases were found in a single American plant employing only 250 people in vinyl 
chloride and polyvinyl chloride (PVC) work.?!4 In 1971, Cesare Maltoni, a researcher 
working for the Italian chemical industry, found that vinyl chloride produced 
angiosarcoma in laboratory animals at levels of exposure far lower than those 
to which American workers were being exposed. The Manufacturing Chemists 
Association (the trade association of the American chemical industry) quickly 

joined with the European firm that had done the research in an attempt to keep 

these findings secret. But the growing incidence of this otherwise rare cancer 

could not be hidden from public attention.?!5 
As is so often the case with industrial hazards, the damage done by vinyl chlo- 

ride extends far beyond the workforce directly involved in its production. A study 

by researchers from Bonn University found serious liver disease in workers who 

turned PVC plastics into floor tile. Moreover, a study by the Environmental Pro- 

tection Agency concluded that more than 300 million pounds of vinyl chloride 

escape into the environment each year. Although the long-range effects of this 

pollution are difficult to gauge, a study of three Ohio towns in which vinyl chlo- 

ride was manufactured disclosed an abnormally high incidence of birth defects 

in infants and tumors of the central nervous system among adult men.7!® 

The corporate response to the asbestos problem followed much the same pat- 

tern. Asbestos is unique only in that its dangers were recognized much earlier 

than were those of most other industrial hazards. In fact, the Roman naturalist 

Pliny the Elder mentioned a lung disease suffered by slaves who mined asbestos 

and described the makeshift respirators they used to protect themselves from 

injury. The first modern report of a worker’s death from exposure to asbestos 

was made by a British physician in 1906, and in 1918, U.S. and Canadian insur- 

ance companies stopped selling individual life insurance policies to asbestos 

workers. By 1935 asbestos had been linked to lung cancer and to asbestosis, an- 

other crippling lung disease, and by 1955 the causal link between asbestos and 

lung cancer was conclusively established.*!’ 
Yet all this scientific evidence seemed to have little impact on the asbestos 

industry, whose members repeatedly denied that any problem existed. Although 

company physicians at the nation’s leading asbestos producer regularly diag- 

nosed lung problems among asbestos workers, company policy prevented doctors 

from informing their patients about abnormal chest X-rays or recommending out- 

side treatment. After publication of the 1955 study establishing a link between 

asbestos and lung cancer, the industry took the offensive, hiring numerous re- 

searchers to “prove” that asbestos was harmless. By 1960, sixty-three scientific 

papers had been published on the problems of asbestos exposure. The eleven 

studies funded by the asbestos industry all rejected the connection between as- 

bestos and lung cancer and minimized the dangers of asbestosis. All fifty-two 
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independent studies, on the other hand, found asbestos to pose a major threat 

to human health.2!8 Such evidence suggests that the asbestos industry knowingly 

perpetrated a massive fraud on its workers and on the public. (See Chapter 5 for 

a discussion of what happened to the asbestos industry when these facts finally 

came to light.) Apologists for such corporate crimes argue that “everything causes 

cancer” and that the risks of getting the disease from exposure to most carcino- 

gens are very slight. But that line of reasoning will not work here, for it has been 

shown that even relatively low levels of asbestos exposure can have fatal effects 

on some people, and that hundreds of thousands of people with higher levels of 

exposure have died from such diseases as lung cancer, mesothelioma (a rare 

cancer of the lining of the lungs and stomach), and asbestosis.*19 
A famous case of a different sort came from Love Canal, New York—an old 

dumping ground that the Hooker Chemical Corporation gave to the Niagara Falls 

School Board in the early 1950s. In June 1958 three schoolchildren were burned 

near the dumping site, and internal memos indicated that Hooker officials at- 

tributed the problem to the toxic chemicals left there. But this information re- 

mained secret for twenty years, until massive leaks from the site contaminated 

a group of nearby homes with a potent mixture of toxic chemicals.?2° In 1978 
the state was forced to evacuate 239 families and demolish their homes, and 

more than 900 families were eventually forced to move. Hooker Chemical was 

made to pay $227 million in damages, but the taxpayers were left with $280 mil- 

lion in expenses for the evacuation and cleanup. It took decades before most of 

the Love Canal area was once again considered safe, but in 2004 the EPA rec- 

ommended that it be removed from the list of sites on the Superfund list.??! Like 
Allied Chemical, Hooker Chemical has had a long record of illegal dumping ac- 

tivities, including such places as Bloody Run Creek, New York (which was used 

to dump chemicals after Love Canal was closed); Taft, Louisiana; White Lake, 

Michigan; and Syosset and Bethpage, New York. In fact, Matt Tallmer has de- 

scribed Hooker’s illegal dumping “as a corporate way of life.”?2 
As regulations controlling the disposal of hazardous wastes have grown pro- 

gressively more restrictive, manufacturers have turned to private contractors to 

get rid of the dangerous substances they produce. Although the law requires the 
licensing of all firms that dispose of hazardous wastes, there has been so little 
supervision or control that blatantly illegal techniques are commonly used to 
get rid of the unwanted chemicals. Indeed, many firms that rushed into the haz- 
ardous waste control business were actually run by organized crime.223 No mat- 
ter who controls those companies, this is a profitable venture for both parties: 
Disposal firms make fat profits by illegally (and inexpensively) dumping the 
wastes, and the large corporations get rid of their pollutants cheaply and easily 
while avoiding any financial responsibility for them. The public is, once again, 
the principal loser. 

Of course, industrial violence is hardly limited to the United States. One of 
the most notorious cases of industrial contamination was the Chisso Corpora- 
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tion’s poisoning of Minamata, Japan, with mercury emissions from its local plant. 
The first symptoms of mercury contamination at Minamata surfaced in the early 
1950s. Birds began to lose their sense of balance and fly into buildings or sim- 
ply fall out of the trees, and some cats began walking with a strange, stumbling 
gait and then suddenly going mad, running in circles and foaming at the mouth 
until they collapsed. Local fishermen and their families were the next victims. 
Unusual tenderness in the gums and mouth would be followed by trembling 
that grew progressively worse, until the victim began violently thrashing about 

and eventually lapsed into unconsciousness. Most frightening of all were the 

mental effects of “Minamata disease”—confusion, hallucinations, and mania. By 

1975, health surveys had uncovered 3,500 victims and more than 120 deaths.224 
When faced with the violence it had done to the people of Minamata, the 

Chisso Corporation responded in the same way its American counterparts did 

in similar situations: It denied responsibility. When that position became un- 

tenable, it fought bitter court battles to avoid paying compensation to the vic- 

tims and their families. Chisso finally was forced to admit its guilt and pay some 

claims in 1973,?%° but most of the victims still received nothing. It was not until 
1996, more than four decades after the first cases of Minamata disease, that the 

thousands of victims suing Chisso agreed to drop their cases in exchange for a 

lump sum payment per victim of about $24,000.276 
As corporations in the rich industrial nations seek to move their most pol- 

luting operations overseas to nations with fewer environmental protections, more 

and more of the most serious environmental disasters are occurring in the Third 

World. One of the first to gain wide publicity occurred in December 1984. A 

Union Carbide plant in Bhopal, India, that had apparently cut corners on safety 

emitted a massive cloud of poisonous gas that is believed to have killed at least 

5,000 people and injured 200,000 more.??’ Subsequent investigations found that 
the plant was storing a dangerous amount of deadly methyl isocyanate, that it 

lacked proper safety equipment, and that normal training, staffing, and main- 

tenance were neglected because of pressure to cut costs.?*° 
The Third World is also becoming a major dumping ground for the toxic waste 

of the wealthy countries. Poor nations in Latin America, Asia, and especially 

Africa, desperate for any source of foreign income, are being deluged by an in- 

creasing stream of pollutants from the developed nations. Of course, such 

arrangements are usually kept as secret as possible, for the glare of international 

publicity can cause even the poorest nations to have second thoughts. One of 

the most fascinating examples of the international game of hot potato that some- 

times develops involved the Khian Sea, acargo ship of Bahamian registry that sailed 

from Philadelphia with 13,476 tons of toxic ash. The ash turned out to contain 

frightening amounts of dioxin and the Bahamian government barred the ship 

from landing. From there the ship began a 14-month journey to find a port in 

Latin America that would accept its cargo. Finally, impoverished Haiti agreed to 

let it dock. But after unloading only about 3,000 pounds the Haitians changed 
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their minds and sent the ship packing. Next, it tried a variety of European ports. 

Finally, after 18 months at sea the crew secretly dumped the remaining ash in 

Bangladesh Bay.?7? 
Another area of growing concern is the damage workplace hazards can cause 

to reproductive health. The federal government estimates that 15 to 20 percent 

of all jobs in the United States expose workers to some chemicals that might cause 

reproductive injury. At least half a million American workers are exposed to gly- 

col ethers that are known to cause testicular atrophy and birth defects in test 

animals. About 200,000 hospital and industrial employees work with anesthetic 

gases and ethylene oxide, both of which are linked to miscarriages in humans. 

Finally, 90 million or so American workers are exposed to radio frequency or mi- 

crowave radiation that causes embryonic death and impaired fertility in animals.7°° 
Radiation is one of the most feared and least understood forms of environ- 

mental hazards, and here it has been the government, not the private corpora- 

tions, that has been the most cavalier with the health and safety of the public. 

Between 1945 and 1989, the United States government tested more than 1,800 

nuclear bombs, often showing scant concern about the effects the radiation they 

released would have. The U.S. Public Health Service found that American nuclear 

testing poisoned soil in Virginia, milk in New England, wheat in South Dakota, 

and fish in the Great Lakes. But the worst victims were often the military’s own 

personnel, who were in some cases actually ordered to observe the test un- 

protected from nearby trenches to study the possible effects on enemy troops. 

Numerous “downwinders”—people who lived near nuclear test sites—are also 

believed to have died from radiation exposure. When the Atomic Energy Com- 

mission (AEC) was finally forced to open up its files, an “AEC conspiracy to hide 

its environmental record was exposed: The agency had lied in Congressional 

hearings, destroyed documents, given false testimony in court, and denied in 

the media any harm to the public. The courts eventually ruled in victim lawsuits 

that a terrible miscarriage of justice had occurred and that the AEC had perpe- 
trated a fraud.”?3! 

The government’s safety record in the manufacture of nuclear weapons has 

proven no better. The Hanford Nuclear Reservation in Washington state near 
the Columbia River was America’s major source of plutonium for much of its 
nuclear program. In the first decade of operation alone, the plant is believed to 
have released 53,000 curies of radioactive iodine into the air—the equivalent of 
a major nuclear accident—and millions more curies of radioactive material were 
dumped into the Columbia River. The Hanford Reservation is one of the most 
polluted places on earth, containing more than 1,300 nuclear waste sites within 
its perimeter. Trenches, tanks, ponds, sand-covered pits, and underground stor- 
age cribs hold more than a billion cubic meters of hazardous materials. More 
than 13,000 people living near the Hanford Nuclear Reservation are believed to 
have received significant dosages of radiation that leaked out from the facility.232 
The facility used by Rockwell International to manufacture nuclear weapons in 
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Rocky Flats, Colorado, is another environmental disaster where more than 166 
hazardous waste sites have been discovered.233 

Of course, all industrial violence does not involve some kind of exotic chem- 
icals, radiation, or toxic waste. Consider the famous case of the Imperial Food 
Products chicken processing plant in Hamlet, North Carolina. The 100-year-old 
plant had no fire alarms, no sprinkler system, and no windows to provide an es- 
Cape route in case of an emergency; so when the owner decided to have most 
of the exit doors locked to prevent employees from stealing chicken parts, the 
building became a veritable death trap. When a fire broke out in September 1991, 

twenty-five of the 90 employees present died and 56 more were injured.284 

Unsafe Products: Violence against Consumers 
It is estimated that more than 20,000 people are killed by defective products 

every year in the United States and that another 30 million people are injured.” 

The manufacturer that produces and sells a dangerous product may violate some 

of our most deeply held ethical standards, but it does not automatically violate 

the law. Most of the cases examined here involve not only the manufacture of 

dangerous products but also fraudulent or deceptive statements made by cor- 

porate officials to avoid a sales disaster or costly civil suits. It is these fraudulent 

statements that turn corporate irresponsibility into corporate crime. 

The potential for harm varies greatly from one type of product to another. 

The hazards of an improperly made hat and an improperly made airplane are 

obviously quite different. But of all consumer products, automobiles and other 

motor vehicles have proven to be one of the most dangerous (only tobacco causes 

more deaths and injuries to the public). There have been considerably more than 

2 million traffic deaths since the first recorded U.S. automobile fatality in 1899, 

and perhaps ten times that many injuries. However, many of those casualties 

can be attributed to defects in the vehicles. The fact remains that automobiles 

are extremely dangerous machines, and one would expect that responsible man- 

ufacturers would do everything possible to make them safer. Unfortunately, the 

conventional wisdom in the automobile industry has been that “safety doesn’t 

sell.” Alfred P. Sloan, the former president of General Motors, expressed the po- 

sition of his industry years ago in replying to the urgings of the DuPont Corpo- 

ration to use its safety glass in the Chevrolets: “I am trying to protect the interest 

of the stockholders of General Motors and the corporation’s operating position— 

it is not my responsibility to sell safety glass... . You can say perhaps that I am 

selfish, but business is selfish. We are not a charitable institution—we are trying 

to make a profit for our stockholders.”*°° 

It would be interesting to know how many of Mr. Sloan’s stockholders died 

because GM cars did not have safety glass. Whatever the number, it is clear that 

the automobile industry has not merely been indifferent to proposals to improve 

vehicle safety but in many cases has actively opposed them. Time after time, the 
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manufacturers bitterly fought legislation to require tougher safety standards and 

refused to recognize the safety problem with their vehicles or order recalls un- 

til forced to do so by the regulatory agencies or the courts. 

Probably the most highly publicized of any automotive safety defect was the 

unsafe gas tank in 1971 to 1976 models of Ford Pintos and Bobcats. According 

to the National Highway Traffic Safety Administration, “Low to moderate speed 

rear-end collisions of Pintos produce massive fuel tank leaks due to puncture or 

tearing of the fuel tank and separation of the filler pipe from the tank.”*°’ There 

is evidence that Ford knew about these safety defects before the Pinto was ever 

put on the market but declined to make the necessary changes for economic 

reasons. For example, internal company documents uncovered by investigative 

reporters showed that Ford conducted secret crash tests of the Pinto and that 

the gas tank ruptured in every crash occurring at more than 25 miles per hour. 

Nevertheless, Ford later denied that the tests had ever been made, and it re- 

peatedly claimed that the charges against the Pinto were unwarranted.7°° 
The original allegations against the Pinto came from Ralph Nader’s Center 

for Automotive Safety and a subsequent article in the muckraking magazine 

Mother Jones. As the publicity increased, the National Highway Traffic Safety Ad- 

ministration finally issued an “initial determination” that the Pinto’s gas tank 

was unsafe. Ford continued to deny the charges against the Pinto vehemently 

until a week before the public hearings were scheduled to begin and then sud- 

denly agreed to recall the Pintos and Bobcats.*39 Although the entire cost has 
never been totaled, Ford’s decision to cut corners on the gas tank safety of the 

Pinto and Bobcat and to continue to deny the dangers of the vehicles for years 

after they became apparent probably cost the company well over $100 million. 

In addition to the cost of the recall, Ford was subject to dozens of civil suits, some 

of which brought multimillion-dollar judgments. But, of course, Ford’s losses 

were slight compared to those of the families of the more than fifty people who 

are believed to have died as a direct result of automobile accidents involving gas 
tank ruptures.**° 

The safety problems with automotive tires have been just as severe as those 

with the vehicles that rely on them. The Firestone Corporation has a particularly 

bad reputation in this regard. In 1972, Firestone began production of a steel- 

belted radial tire known as the Firestone 500, and the complaints soon began 
pouring in. Chevrolet threatened to stop using Firestone tires as standard equip- 
ment,**! and the Atlas Tire Company, which sold Firestone tires under its own 
name, sent a 1973 memo to Firestone stating that “it appears Firestone is com- 
ing apart at the seams, and drastic action is necessary.”*4* Montgomery Ward 
complained in 1976 that “we were given a bad product.”243 The problem they 
were all complaining about was that the tread would unexpectedly separate from 
the steel-belted inner layer of the tire, causing a blowout that might send the car 
careening out of control. A Firestone engineer sent out to investigate the com- 
plaints found that 32 percent of the tires he examined at one location showed 
signs of tread separation.**4 
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Firestone’s management responded to the overwhelming evidence against 
the 500 with a concerted campaign to keep the truth from the public. When a 
government survey of tire safety produced damning evidence against Firestone’s 
tire, the company filed a suit to block the survey’s release, claiming it was inac- 
curate and would create the impression that there were widespread defects in 
radial tires.**° In July of 1978, a Firestone representative had the temerity to claim 
that “There is no safety-related reason for the public to be concerned about con- 
tinuing to use Firestone steel-belted radial 500s or any other properly maintained 
Firestone-made tire.”*4° In light of the evidence in Firestone’s possession at the 
time, this statement and the numerous others like it can only be considered acts 
of blatant fraud. 

By the time Firestone stopped production of the 500 at the end of 1977, 23 

million of them had been produced, tens of thousands of which failed on the 

road, contributing to numerous accidents and at least forty-one deaths. The com- 

pany’s president eventually resigned, Firestone had to pay hundreds of millions 

of dollars to recall the tires and settle the lawsuits, and of course it suffered a 

huge loss of public confidence.**’ 
After this financial disaster Firestone was acquired by Bridgestone, the Japan- 

ese tire manufacturer. One would certainly assume that the new ownership would 

not soon forget the lessons from the tire that had nearly destroyed the company. 

Amazingly, however, a few decades later Firestone tires were again in the head- 

lines with a tread separation problem. This time the problem was linked to the 

tires on a particular vehicle—the Ford Explorer SUV—which came with Firestone 

tires as standard equipment. By the time Bridgestone/Firestone announced the 

recall of some 6.4 million tires in August 2000, their failure had been linked to 

nearly 300 accidents and at least forty-six deaths,**° and that figure ultimately 
rose to at least 174 deaths.**9 Once again, more forthright action by manage- 
ment might have prevented most of the problems, since Firestone had clearly 

known of the problem for some time before the recall was announced. More 

than a year before the American recall, Ford had been forced to issue a recall of 

the Firestone tires it sold on its Explorers in the Middle East. (Since driving at 

high temperatures apparently promotes the tire separation problem, it showed 

up first in the desert countries.*°°) 
As bad as the safety record of the automobile industry has been, that of the 

pharmaceutical industry has been worse. According to the Multinational Mon- 

itor, thirty-one of the top 100 corporate crimes of the 1990s were committed by 

pharmaceutical companies.*°! Time after time, respected pharmaceutical firms 

have shown a cavalier disregard for the lives and safety of the people who use 

their products. Industry salespeople are trained to routinely downplay the dan- 

gerous and sometimes fatal side effects of their products, and many pharma- 

ceutical manufacturers apparently see nothing wrong with encouraging their 

representatives to make deceptive statements that stop just short of fraud. The 

former medical director of E. R. Squibb described his reasons for resigning as 

follows: “I reached a point where I could no longer live with myself. . . . [had to 
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choose between resigning myself to total capitulation or resigning as medical 

director.” He went on to say that a drug company doctor “must learn to word a 

warning statement so it will appear to be an inducement to use the drug rather 

than a warning of the dangers inherent in its use.”*°* Of course, such behavior 

is not illegal, and as defenders of the industry point out, the same kind of sales 

approach is used for countless other products. But a company that manufac- 

tures products on which many lives depend must assume a greater burden of 

responsibility than other firms, and the pharmaceutical industry has largely ig- 

nored this obligation, choosing instead to pursue the maximum possible profit. 

Although the major pharmaceutical firms certainly attempt to stay within the 

law, this exploitative philosophy has led to numerous criminal activities—par- 

ticularly in the falsification of tests required by the Food and Drug Administra- 

tion (FDA) before a new drug is certified and in the use of fraudulent and 

deceptive advertising. One of the best-documented frauds involved a new drug 

from the Richardson-Merrell Company, MER/29, a cholesterol inhibitor intended 

for use by heart patients. When the drug was first developed, Richardson-Merrell 

foresaw a multimillion-dollar sales potential; but while top management was 

preparing a major marketing campaign, bad news began to come in from the 

research department. In one laboratory test all the female rats given a high dose 

of MER/29 died, and all the rats in a later test involving a lower dosage of the 

drug had to be destroyed before the experiment was completed. Autopsies re- 

vealed abnormal blood changes in the rats, and these disturbing results were 

confirmed from tests with other animals. Monkeys, for instance, suffered blood 

changes, loss of weight, and serious visual problems. Richardson-Merrell’s re- 

sponse to this clear evidence of problems with MER/29 was not to withhold the 

potentially dangerous drug from the market but to falsify the data. One techni- 

cian testified that she was ordered by a Richardson-Merrell executive to falsify 
the lab reports, and when she complained to her supervisor, she was told, “He 

[the executive] is higher up. You do as he tells you, and be quiet.”*°° As a result 
of such pressures, Richardson-Merrell’s application to the FDA was full of major 

omissions and fraudulent statements. 

Clinical data about the dangers of MER/29 began building up as soon as the 

drug hit the market. But the discovery of Richardson-Merrell’s fraud came about 

quite by accident, when an investigator for the FDA happened to share a ride 
with the husband of one of the laboratory technicians who was asked to falsify 
data. Had the husband not felt talkative that day, Richardson-Merrell might never 
have been caught—indeed, it seems quite likely that most cases of the falsifica- 
tion of data by pharmaceutical manufacturers never come to light. As the FDA 
inspector who first uncovered the MER/29 fraud put it, “I didn’t think the 
[MER/29 case] was typical, but I was wrong. . . . They were totally geared to the 
dollar sign. I am sure there are many other firms similar to them—even today. 
I suspect [Richardson-Merrell] got away with the same thing many times before.”254 

By the time MER/29 was finally taken off the market, more than 400,000 peo- 
ple had used the drug and at least 5,000 users had suffered serious side effects— 
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usually the “classic triad” of hair loss, severe skin problems, and cataracts.25° 
Criminal charges were brought against a Richardson-Merrell vice president and 
two laboratory supervisors. Each could have received five years in prison and a 
$10,000 fine, but instead the judge gave them only six months’ probation. After 
pleading no contest to eight of twelve counts against it, the Richardson-Merrell 
Company was given a fine of $80,000—not much more than a slap on the wrist 
for a company that made a profit of $17.79 million that year.25 Indeed, the 
$80,000 represented only a small fraction of the money Richardson-Merrell made 
from its crime: In its first year of production, MER/29 brought in more than $7 
million in gross revenues. 

The MER/29 case is exceptional only because Richardson-Merrell was caught 

red-handed falsifying data. A more common ploy by pharmaceutical companies 

is to conceal the data they have about the hazards of their products. This was 

the case, for example, with Oraflex, a painkiller marketed to arthritis patients by 

Eli Lilly and Company. The use of Oraflex has been linked to the deaths of at 

least sixty-two patients, and evidence shows that the company knew about 

twenty-six of these deaths in foreign countries before it applied to the FDA for 

permission to sell the drug in the United States. Lilly did not reveal any of this 

information to the FDA, however, and Oraflex was approved for sale in April 

1982. By August, the drug had to be withdrawn from the market when reports 

of these deaths and of a growing number of new ones began circulating in the 

media.*°’ Three years later, in August 1985, Lilly pleaded guilty to misdemeanor 
charges arising from its attempts to conceal the hazards of Oraflex. The total 

punishment handed out for a crime that is believed to have killed forty-nine peo- 

ple and injured 916 more was a $25,000 fine for Lilly and a $15,000 fine for one 

executive.7°8 
The case of the Dalkon Shield was, however, far more devastating to its de- 

veloper, the A. H. Robbins Company. At one time the Dalkon Shield was an ex- 

tremely popular intrauterine birth control device, but as it turned out, every woman 

who used it was risking serious complications. The most dangerous problem was 

that the wick used to insert and remove the device also served as a pathway for 

bacteria-laden fluids to travel up into the uterus. It is estimated that at least 17 

women died and as many as 200,000 more were injured by complications in- 

volving the Dalkon Shield.?°° 
A. H. Robbins was involved in a web of unethical dealings right from the be- 

ginning, when it relied on safety tests conducted by a physician who had a sub- 

stantial financial interest in the shield. As evidence of the dangers of the shield 

mounted, the company, in the words of two court-appointed special masters, 

“engaged in an ongoing fraud by knowingly misrepresenting the nature, qual- 

ity, safety, and efficacy of the Dalkon Shield.”*°° A quality control supervisor for 

Robbins reported that when he told his boss that he must speak up about his 

concerns with the safety of the shield, he was accused of insubordination and 

was warned that if he valued his job he had better do as he was told.*°! By 1985, 

Robbins had paid out more than $378 million to settle 9,200 suits from the 
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victims, but those cases were only the tip of the iceberg. In August of that year 

Robbins declared bankruptcy, indefinitely postponing compensation to the 40,000 

to 50,000 more women who legally deserved it.?®* In June 1989 a federal court 

accepted a plan to reorganize Robbins that included the creation of a $2.5 bil- 

lion fund to compensate the victims of the Dalkon Shield.*° 

Another pharmaceutical product to victimize hundreds of thousands of un- 

suspecting women was diethylstilbestrol—popularly known as DES—a synthetic 

estrogen discovered in 1938. At first, the drug was approved only for use in meno- 

pausal disorders and to suppress lactation. In the early 1940s, however, several 

gynecologists began claiming that DES helped prevent miscarriages and produced 

babies with higher birth weights, and the pharmaceutical companies soon saw 

a huge potential market for the drug as the post-World War II baby boom ap- 

proached. In 1947 several companies applied to the Food and Drug Adminis- 

tration to market DES as a treatment for the “accidents of pregnancy.” The lure 

of huge profits once again seemed to blind the pharmaceutical companies to 

their ethical and legal responsibilities, for those applications never mentioned 

the growing body of research reporting the carcinogenic properties of DES or 

the studies that showed that babies of pregnant rats given DES had an alarming 

number of deformities in their sexual organs. Soon after DES was approved to 

prevent miscarriages, a number of studies showed it was not even effective for 

that purpose. The dosing of hundreds of thousands of American women with a 

dangerous and ineffective drug nonetheless continued unabated until a study 

found a high incidence of an otherwise rare form of cancer among women whose 

mothers had taken DES. Year by year the evidence against DES mounted, and it 

is now known to cause not only cancer in “DES daughters” but also sterility and 

deformities in their reproductive organs. The damage of DES is even passed on 

to a third generation of children, since DES daughters who do manage to become 

pregnant have an unusually high rate of premature delivery and other problems 

in pregnancy. Some DES sons also develop fertility problems and testicular 

abnormalities. 

Another unethical practice in the pharmaceutical industry is the “dumping” of 

unsafe products in poor nations with lax drug-safety regulations. Although U.S. 

law forbids the export of any drug that has not been approved by the FDA, man- 

ufacturers have often found ways to skirt the law. A. H. Robbins, for instance, con- 
tinued to market the Dalkon Shield overseas long after the publicity about its side 
effects had made it virtually impossible to sell in the United States, and those sales 
continued until the shield was officially ruled unsafe by the FDA.2® The same tac- 
tic was used by the manufacturers of birth control pills containing high dosages 
of estrogens. After the publicity about the dangers of these contraceptives made 
them unsalable in the United States, at least two manufacturers sold off their 
stocks of pills at cut-rate prices for distribution to women in Third World coun- 
tries. A different form of dumping that is apparently quite common is to ship old 
drugs whose shelf life has expired to unsuspecting Third World countries.2°6 
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Another reflection of the pharmaceutical companies’ priorities can be seen 
in the fact that they often admit the harmful side effects of their drugs only when 
forced to do so by the countries in which the drugs are sold. Consider the ad- 
verse reactions listed by the Searle Company for its oral contraceptive Ovulen. 
In the United States, Searle listed “nausea, loss of hair, nervousness, jaundice, high 
blood pressure, weight change, and headaches” as side effects. The farther south 
the product is sold, however, the safer it seems to become. In Mexico only two 
side effects, nausea and weight change, were named; and in Brazil and Argentina, 

Searle would have physicians believe that Ovulen has no harmful side effects at 

all.2°’ Such deception is, moreover, a much more serious matter in Third World 
countries. Because Third World physicians often do not have access to current 

journals or the latest medical information, they must rely more heavily on the 

information supplied by drug companies and their salespeople.2®° 
At least Third World consumers who use drugs manufactured by the major 

pharmaceutical companies usually get what is listed on the label, but a host of 

criminal firms now produce counterfeit drugs that look like the drugs sold un- 

der the brand name of the major firms. Some of the fake pharmaceuticals actu- 

ally contain what is listed on the label and only violate the copyrights of the firm 

that paid the costs for that drug’s research and development. But many fake 

drugs actually contain little or nothing of medical value, and in some cases they 

have even proved toxic to users. In October 1990, for example, 109 children in 

Nigeria died after being given an industrial solvent that was sold to hospitals as 

a pharmaceutical chemical manufactured in the Netherlands.7©9 
Despite all the problems in the automobile and pharmaceutical industries, 

nothing comes close to the tobacco companies in the competition for the title 

of the world’s most deadly corporate killers. Cigarette smoking has been con- 

clusively linked to cancer of the lungs, larynx, mouth, and esophagus as well as 

to bronchitis, emphysema, ulcers, and heart and circulatory disorders. The most 

widely accepted estimate is that smoking kills more than 400,000 Americans every 

year—making it the number 1 cause of preventable deaths.*’° A study published 
in the Journal of the American Medical Association in 1993 went a step further, 
concluding that tobacco smoking is implicated in almost one in every five deaths 

in the United States, making it America’s number 1 cause of death—period.?”! 
As with the other examples examined here, merely selling an unsafe product 

is not necessarily a crime unless the companies involved make fraudulent state- 

ments to cover up its hazards. The tobacco industry, however, has racked up a 

long history of deception, denials, and outright lies in its attempt to deceive the 

public about the deadly consequences of cigarette smoking. The tobacco com- 

panies funded research to “prove” smoking was safe, concealed the findings of 

their own researchers about the health dangers and addictive qualities of tobacco, 

launched one of history’s most intensive public relations campaigns to delude 

the public into thinking their products were safe, and employed a formidable 

battery of high-priced legal talent to sue numerous people who challenged their 
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campaign of disinformation. Philip J. Hilts’s careful study of the history of the 

tobacco cover-ups shows that there were two distinct phases. In the 1950s, when 

evidence about the dangers of smoking first started coming out, the tobacco com- 

panies and their top executives launched an impressive public relations blitz, 

but as Hilts put it: “The company executives who had fought for a decade to hide 

the effect of smoking had begun their work in a different world, one where smok- 

ing was more acceptable, it was fashionable and proud. They had wanted to be- 

lieve that smoking really couldn’t be as bad as the doctors were saying.” As 

irrefutable evidence about the dangers of smoking piled up, study by study, year 

after year, the new generation of tobacco executives could have few illusions 

about the dangers of their product. They “learned from the beginning .. . that 

tobacco executives did not say certain things in public and were required to say 

others, whether those statements were true or not.”2”2 
Perhaps the classic example of this technique came in 1994 during the con- 

gressional hearings on smoking. The heads of America’s seven top tobacco com- 

panies were called to testify, and every one of them denied what had already 

been proven by their own researchers and was certainly common knowledge 

among the American public—that smoking tobacco was addictive. They even- 

went so far as to suggest that cigarette smoking was no more dangerous than 

eating Twinkies or drinking coffee, and to deny that smoking causes cancer.?’3 
In addition to this campaign of disinformation, the tobacco multinationals have 

battled every significant government effort to reduce smoking and, perhaps worst 

of all, have made an intentional effort through advertising and promotions to in- 

duce young people (many of whom are not even legally allowed to smoke) to take 

up the deadly habit. The reasons tobacco companies target the young involve sim- 

ple economics. Of lifetime smokers, 89 percent take up the habit by age nineteen, 

and three-quarters do so by age seventeen. Among those who start smoking after 

age twenty-one, more than 90 percent soon drop the habit completely.”” If the to- 
bacco companies cannot attract young smokers, their business will die. Way back 

in 1929, an ad for Lucky Strikes showed a young man in short pants reaching for a 

cigarette and breaking an “ancient prejudice,” as the ad put it. At one time Chester- 

field printed up high school football programs for free in exchange for including a 
two-page centerfold advertisement. Cigarette manufacturers have frequently used 
cartoon characters to attract young smokers, the latest and most controversial be- 
ing the famous Joe Camel campaign that was begun in 1988 and only recently dis- 
continued under intense public pressure. Three generations earlier, Philip Morris 
captured the market for adolescent males with its cowboy hero the Marlboro Man, 
and in 1967 it began targeting young girls with the Virginia Slims brand and its fa- 
mous “You’ve come a long way, baby” slogan.” 

The political clout of the tobacco companies was, at least until recently, only 
surpassed by its legal prowess. The legal threat to the industry that makes such a 
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deadly product is obvious, and the industry’s strategy was to intimidate its 
opposition with an overwhelming superiority of resources. Not only did tobacco 
manufacturers use the civil courts to attempt to prevent information about the 
dangers of their product and the ruthless policies they pursued from reaching the 
public, but they launched one of the most effective long-term campaigns of legal 
defense ever mounted. Time and again in generations of lawsuits by the victims 
of tobacco use and their survivors, the industry was able to convince jurors that 
smokers knew the risks they were taking and that they must bear the responsibil- 
ity for their own personal decisions. No court ever ordered the tobacco industry 

to pay a single penny in damages until 1996. (In 1988, jurors in New Jersey handed 

down a $400,000 award against the Liggett Group, but it was voided upon ap- 
peal.276) 

However, as the evidence mounted about the efforts of the tobacco corpora- 

tions to cover up the dangers of smoking and to get people to start using their 

addictive product, the legal tide shifted decisively against them. In 1998, a Florida 

court ordered the first punitive damages—$1 million—ever awarded against a 

tobacco company in a product liability suit, and other defeats have followed. In 

July of 2000, another Florida jury handed the tobacco industry the largest single 

damage award in American history—$144.8 billion. Although this judgment was 

later reduced, such a verdict would have been unthinkable only a fewer years 

earlier.*’’ Big tobacco’s opponents have also been successful with a different 

kind of legal strategy that involves suits from the states and other parties that 
have been forced to foot the bill for the cost of treating sick and dying tobacco 

users. In such cases, the industry’s claim that smoking is just an individual choice 

has had far less success. As the result of several defeats in cases brought by in- 

dividual states, in 1998 the tobacco industry agreed to a $206 billion settlement 

that covered all the states and ended the thirty-eight cases then pending against 

them in various courts. In addition, the industry also agreed to some minor re- 

strictions on its advertising practices and to fund a new foundation dedicated 

to help reduce smoking.?”8 
Although the tobacco industry had hoped this settlement would be the end 

of its legal troubles, year by year these difficulties have continued to mount. In 

the single most important case to date, a massive suit against the industry by 

the Department of Justice went to trial in September of 2004 after five years of 

pretrial skirmishes. This time the government used anti-racketeering statutes 

originally intended to help combat organized crime. The government was seek- 

ing to force the industry to disgorge $280 billion of what it claims are illegal prof- 

its that resulted from a massive conspiracy to defraud the public. Among other 

things, the government charged that the tobacco industry lied about the addic- 

tive properties of nicotine and made false claims about the health benefits of 

“light” cigarettes and the dangers of secondhand smoke.*” 
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A Case Study: Two Financial Crime Waves dean 

If nothing else, this chapter has certainly shown the great variety of white-collar 

crime. But this kind of taxonomic approach that groups together large numbers 

of crimes with similar characteristics can blind us to other important dimensions 

of the problem, such as the distribution of the offenses within different sectors 

of the economy. This final section examines a crime spree that appears to have 

swept through the financial industry in two huge waves—one during the 1980s 

and early 1990s and a second at the start of the twenty-first century. The con- 

victions of Wall Street’s top brokerage houses for various sorts of criminal schemes, 

the guilty pleas and convictions of dozens of the nation’s leading traders on 

charges of fraud and insider trading, the jailing of the most successful financier 

of the era (Michael Milken), the highly successful sting operation on the Chicago 

commodities exchanges, the revelations of the international criminal conspira- 

cies of the Bank of Credit and Commerce International, and most of all, the col- 

lapse of the savings and loan industry, rocked the financial industry in the first 

wave of scandals. The second wave of crime, which came to light at the start of 

this century, had more to do with plain old fraudulent bookkeeping (albeit uti- 

lizing some creative new accounting tricks) than with the manipulations of big 

financial institutions and investors. The bankruptcy of the huge Enron Corpo- 

ration, quickly followed by the bankruptcy of other corporate giants such as 

WorldCom and Parmalat, led investigators to uncover widespread fraud and de- 

ception in the way the corporate world was keeping its books. Whether these 

scandals reflect an actual increase in corporate crime or just an increase in me- 

dia attention and the arrests and convictions it brings is harder to determine. 

Clearly, these offenses had been going on for many years before they came to light, 

but it does appear that there are some cycles in corporate and state-corporate 

crime. Corporate offenses appear to increase during periods of rapid financial 

growth and speculation. When times get harder or the fraudulent schemes col- 

lapse of their own weight, the higher rollers attract the attention of the media 

and the enforcement bureaucracy and things start to cool down again; only to 

reheat in the next wave of speculation. 

One of the first major financial crimes to come to light in the 1980s was the 

“check-kiting” scheme run by the brokerage house of E. F. Hutton. The scheme 
began as a relatively innocent attempt to recapture some of the “float” (the in- 
terest that banks make on funds they hold while waiting for a check to clear) by 
writing checks for some funds that had not yet been deposited. But Hutton was 
having severe financial problems, and it soon seized on the idea of writing much 
larger overdrafts and pocketing the interest it earned. Although the details are 
often confusing, a check-kiting scheme is much the same whether practiced by 
a respected business firm or an individual con artist. Hutton would pay its bills 
with a check that was covered by another check written on a different bank, which 
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was covered by a check written on still another bank, and so on. While the banks 
were waiting for these checks to clear, Hutton was getting a kind of interest-free 
loan. In 1980, the first year the scheme got into full swing, Hutton saved about 
$27 million in interest, which accounted for about one-third of its profits. In 
early 1982 two small banks blew the whistle on Hutton, and the company finally 
agreed to plead guilty and to pay several million dollars in fines and restitution 
in 1985. The penalties were, however, far less than the profits from the scheme, 
and as part of the deal the government agreed not to prosecute any of the peo- 
ple involved in the scam. The biggest cost to Hutton was probably to its reputation, 
and after the settlement was completed the company was sold to another firm.2®° 

The next major Wall Street firm to confess to its criminal activities, the high- 

flying Drexel Burnham Lambert, did not get off so lightly. In December 1988, as 

part of its involvement in the insider trading scandal discussed later, Drexel pleaded 

guilty to six felony counts and agreed to pay $600 million in criminal fines and 

civil penalties. As part of the plea-bargaining deal, Drexel was allowed to decide 

which of the numerous charges it would plead guilty to, and it selected four counts 

of “stock parking” (violating securities laws by illegally concealing the owner- 

ship of stock) and two counts involving illegal stock manipulations. The huge 

fines and the loss of public confidence constituted a major blow to the firm, and 

in February 1990 it declared bankruptcy after fifty-five years on Wall Street.?°! 
Drexel was followed into the legal dock by Salomon, Inc., the nation’s largest 

trader in government securities. In 1991, it admitted to an illegal scheme to ma- 

nipulate that $2.2 trillion market. To prevent a single company from cornering 

the market, government rules expressly forbid any firm from buying more than 

35 percent of a treasury bond issue. But Salomon used a variety of subterfuges 

to exceed that limit and even traded bonds in the name of some customers with- 

out informing them of the transactions. In May 1992, Salomon agreed to pay $190 

million in fines and to set aside another $100 million to compensate the victims 

of its crimes.?®” 
As pervasive as such corporate crimes seem to have been, most of the offenses 

to come to light were intended primarily for individual gain. In fact, some of the 

individuals involved were so highly placed and so powerful that they used en- 

tire companies as tools for their personal enrichment. Violations of disclosure 

laws, stock parking, and insider trading were all common among traders and in- 

vestors. Of these offenses, insider trading is one of the most difficult to prove, 

because the guilty parties can always claim that they made their trades on the 

basis of market research, good judgment, or just plain luck, and not inside in- 

formation. Yet this era saw a major increase in prosecutions and convictions for 

this crime, and one such case became the focus of a scandal that rocked Wall 

Street to its very foundations. 

The affair started with Dennis Levine, a highly placed merger and acquisitions 

specialist with the Wall Street firm of Drexel Burnham Lambert. Levine seemed 

to be a classic American success story—a middle-class boy made good. At age 

thirty-three he drove a red Ferrari, lived in a luxurious New York apartment, and 
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had a million-dollar-a-year compensation package from his employer. But his 

success story took an unexpected turn when he was charged with using inside 

information to make $12 million in illegal profits and was sentenced to a two- 

year prison term.78° The trail soon led investigators from Levine to Ivan F. 

Boesky, one of the most successful stock traders of the decade. Boesky had been 

making huge profits from the tips he had received from Levine and others, and 

was fined a record $100 million for his offenses and given a three-year prison 

term.284 After Boesky, Securities and Exchange Commission investigators un- 

covered one crooked deal after another. By April 1987, more than sixty people 

had been indicted. An examination of the list of defendants reveals what can 

only be described as pervasive corruption among the employees of the top Wall 

Street firms. Although it took another three years, Boesky’s evidence eventually 

helped send the biggest fish of all to prison: Michael Milken, the billionaire “junk 

bond king” who was until then one of the most successful financiers in Ameri- 

can history.7°° 

But the financial scandals were by no means confined to Wall Street. Similar 

revelations of widespread corruption hit the major commodities markets in 1989, 

when the arrests began from a sting operation in which two FBI agents posed 

as commodities traders.7°° If anything, the corruption in the savings and loan 
industry was even worse than in the financial markets. The virtual collapse of 

the industry in the late 1980s cost the government and the American taxpayers 

hundreds of billions of dollars.2®’ 
There is no doubt that the sharp increase in interest rates in the 1980s cre- 

ated serious economic problems for many savings and loans as their inventories 

of low-interest, fixed-rate loans became increasingly unprofitable. But most of 

those staggering losses were due to crimes and grossly unethical conduct by top 

savings and loan executives. A study of twenty-six savings and loan failures by 

the General Accounting Office found evidence of fraud or abusive insider deal- 

ing in every single case. A more general estimate by the House Committee on 

Government Operations holds that crimes or misconduct played a major part in 

the insolvencies of 80 percent of the institutions slated for closure, and the Res- 

olution Trust Corporation (the agency created to supervise the bailout of the in- 
dustry) puts that figure at about 60 percent.788 

Shady savings and loan operators used a variety of techniques to enrich them- 
selves at their firms’ expense. One way they robbed their own banks was by go- 
ing on a shopping spree with company funds. Unlike the staid bankers of the 
past, corrupt savings and loan officers lived a lifestyle of ostentatious luxury. 
They threw lavish parties, traveled around the world in private airplanes, and 
bought everything from classic art to antiques and yachts—all with company 
money. Although federal regulations limit permissible compensation to that which 
is “reasonable and commensurate with their duties and responsibilities,” top ex- 
ecutives of money-losing thrifts not only paid themselves multimillion-dollar 
salaries but put a host of friends and relatives on the payroll as well. To cir- 
cumvent the $100,000 limit on the loans a firm can make to one of its own offi- 
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cers, executives from different firms often made large loans to each other. One 
of the most common scams was known as the “land-flip.” A piece of property 
would be “sold” back and forth among the conspirators, until its price was far 
above its real value. The property was then used as collateral for a loan. When 
the conspirators finally walked away from their debt and let the savings and loan 
foreclose, the property could be sold for only a fraction of the value of the loan. 
Thrift executives also padded their income with kickbacks from borrowers who 
wanted far larger loans than their credit rating and collateral justified. When the 
government audited the books of these “go-go thrifts,” they often cooperated with 
each other to cover up their crimes. One technique, known in the jargon of the 

savings and loan industry as swapping “dead horses for dead cows,” was for 

two thrifts to buy each other’s bad loans, thus making them appear as good 

investments on the books. In another subterfuge, known as “cash for trash,” sav- 

ings and loan officials got borrowers to take more money than they originally 

wanted and to use some of the extra to buy repossessed properties from their 
savings and loan.7°9 

In addition to the waves of fevered financial speculation that periodically 

sweep through all the capitalist economies, the financial crime wave of the 1980s 

was stimulated by the Reagan administration’s fervent support for the deregu- 

lation movement. The goal of this movement was, in a much-repeated phrase, 

to get the government “off the backs” of business, which meant, among other 

things, cutting back on government supervision and regulation of the economy. 

To the ideological free marketers who dominated the Reagan administration, 

cutbacks in the government’s regulatory efforts would inevitably produce big 

economic benefits for the whole nation. In fact, the cutbacks produced some- 

thing closer to national bankruptcy. The corporate raiders and takeover artists 

who fueled the speculative boom of the 1980s were unquestionably violating the 

spirit and often the letter of the antitrust laws, but there was little interest in the 

administration to enforce those statutes. The effects of the antiregulatory move- 

ment were even more apparent in the collapse of the savings and loan industry. 

Not only did the government eliminate the cap on the interest thrifts could charge 

(a move dictated as much by the economic conditions of the times as ideologi- 

cal fervor), but it eliminated most of the regulations that kept the savings and 

loans from taking on too many high-risk investments. When the savings and loan 

regulators asked for more staff to keep an eye on these new savings and loan ac- 

tivities, they were turned down flat by the White House budget office. (Paradox- 

ically, the antiregulatory sentiment did not prevent the federal government from 

more than doubling the size of the deposits that were backed by its insurance.) 

As a result of these developments, the savings and loan operators came to feel 

that they could do whatever they wanted with their depositors’ money without 

government interference, and that if things really got bad, the government could 

be counted on to step in and pay off the losses. When President Reagan signed 

the Garn-St. Germain Act, which stripped away many of the old restrictions 

on the savings and loan industry, he is quoted as saying, “All in all, I think 
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we've hit the jackpot.”29° Unfortunately, the jackpot went to crooked savings 

and loan operators, and the public was left to foot the bill. 

After a brief period of intense scrutiny, the issue of corporate crime seemed 

to fall from public attention. But while the media and the enforcement bureau- 

cracy were looking the other way, many major corporations were apparently tak- 

ing bigger and bigger risks with their books in order to make their firms look 

more successful to stockholders and potential investors than they actually were. 

More than any other event, it was the collapse of Enron—at one time the seventh 

largest corporation in the United States—that brought corporate crime back into 

the headlines. 
In 1984, when Ken Lay became chairman and chief operating officer of Hous- 

ton Natural Gas, the firm was nothing more than a rather stodgy pipeline com- 

pany. But Lay had big plans and even bigger dreams. He quickly acquired other 

pipeline companies, and in 1986 he changed Houston Natural Gas’s name to 

Enron. With an ideological fervor for deregulation and a knack for winning in- 

fluential friends, Lay rode the same deregulation bandwagon that carried the 

savings and loans to disaster. Backed by the deregulation crusaders of the Rea- 

gan administration, Lay won changes in the federal energy rules that allowed 

natural gas to be sold in open markets like wheat or pork bellies. His success 

helped create a new industry and made Enron a corporate-political powerhouse. 

In 1990, he hired a bright young Harvard MBA, Jeff Skilling, and together they 

moved Enron away from the pipeline business to become the nation’s largest 

energy trader. They set up the first “gas bank,” purchasing large quantities of gas 

from producers and reselling it to industrial customers on long-term contracts. 

Skilling persuaded federal regulators to let Enron use “mark-to-market” account- 

ing that allowed the company to count revenue from long-term contracts as im- 

mediate profits, even though the money might not come in for years, if at all. 

This victory was something of a watershed at Enron, because from then on much 

of its explosive growth in profits came from creative accounting and not sound 

business. But that did not stop Enron from becoming a Wall Street darling, or 

being ranked by Fortune magazine as the most innovative company in the na- 

tion for six straight years. Between 1998 and 2000 Enron’s stock tripled in value. 

Lay, Skilling, and other Enron insiders got rich in the process, cashing in almost 
half a billion dollars worth of stock on top of their already enormous salaries. In 
April of 2001, only two months after Skilling had taken over from Lay as Enron’s 
CEO, Worth magazine ranked him number 2 on its list of the fifty top CEOs— 
second only to Microsoft’s Steve Ballmer. 

Skilling, along with his favorite subordinate, Chief Financial Officer Andrew 
Fastow, moved aggressively toward what was called “structured finance”—com- 
plex deals in which Enron set up a series of separate partnerships to generate 
tax deductions and move debts off the company books. Fastow named himself 
to head some of the most important of these partnerships and earned tens of 
millions of dollars in personal profits as part of the deal. Whenever Enron needed 
to fatten its balance sheets, it would turn a deal with one of the partnerships that 
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produced big profits—on paper. Enron was also booking huge profits from a va- 
riety of high-risk investments. It set up a complex web of financial exchanges in- 
volving financial entities known as raptors to protect it against potential losses. 
The raptors acted as a hedge that was supposed to cover the losses if the stock 
in those start-up ventures dropped. The problem was that the Raptors were al- 
most entirely funded by Enron stock, so they provided protection only if the value 
of Enron’s stock stayed high. 

By 2001 Enron’s house of cards began to collapse. The value of some of those 
risky investments did plummet, and the ability of the raptors to hedge Enron’s 
losses came increasingly into question. Once Enron’s image of invincibility be- 

gan to fade and outsiders started to look seriously at its finances, the corpora- 

tion’s fate was sealed. On December 2, 2002, Enron, which only a few years earlier 

had been one of the most powerful corporations in America, filed for bankruptcy 

protection. As of this writing, fifteen Enron executives have been convicted of 

various criminal offences, including Andrew Fastow, who pleaded guilty to con- 

spiracy to commit wire and securities fraud in January of 2004. Jeff Skilling is 

now being tried on a thirty-five-count indictment that includes securities fraud, 

conspiracy, and insider trading, and prosecutors are continuing with their in- 

vestigation of Ken Lay—the last of the Enron kingpins. Arthur Andersen, the ac- 

counting firm that signed off on Enron’s shady financial schemes, was also forced 

into bankruptcy after it was found guilty of obstructing justice for destroying ten 

of thousands of documents and emails relating to its Enron audits.?9! Two reporters 
for the Washington Post who carried out a detailed investigation of the fall of 

Enron summed it up this way: 

Enron was a fundamentally self-destructive institution, a house of cards where 

human error and a culture of ambition, secrecy and greed made collapse in- 
evitable ... Enron’s arc toward scandal and bankruptcy exposed the failure of 

watchdogs at every level. Its board defaulted on its oversight duties. Outside 
accountants ceded their independence and violated their profession’s rules. 

Outside lawyers approved misleading deals and failed to vigorously pursue cru- 

cial allegations of accounting misdeeds. Wall Street analysts lead a cheering 

section while their firms collected enormous banking fees from the company. 

Regulators were overwhelmed by Enron’s complexity. The media were blinded 
by its image of success. Nobody looked inside the company and saw what 

wasn’t there.?9 

The story of WorldCom, once America’s second-largest long-distance and 

data provider, reads much like that of Enron. In a little more than a decade, a 

former milkman, bouncer, and gym teacher named Bernie Ebbers started a small 

long-distance company in Jackson, Mississippi, and built it into an empire by 

buying up several major telecommunications corporations. Like his cohorts at 

Enron, Ebbers and his associates made a failing venture look like a huge success 

by juggling its books. Among other things, the company systematically booked 

routine business costs as capital expenses so that WorldCom appeared to be 

making huge profits when it was actually losing money. Overall, WorldCom’s ac- 
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counting fraud amounted to around $15 billion. WorldCom descended into 

bankruptcy just a few months before Enron did in July of 2002. In 2004, Ebbers 

was indicted on fraud charges, and WorldCom’s Chief Financial Officer, Scott 

Sullivan, pled guilty and agreed to cooperate with prosecutors.” With Sullivan's 

help, the prosecutors won a conviction in March of 2005. 

In addition to Enron and WorldCom, several other major corporations col- 

lapsed around this time as their own financial frauds came to light. Parmalat, 

the Italian dairy conglomerate, was declared insolvent when it missed a bond 

payment and it was discovered that $4.9 billion in assets it claimed to have ina 

Bank of America account in the Cayman Islands did not exist. A similar scenario 

of fraud and deception also played itself out at Adelphia Communications, Amer- 

ica’s sixth largest cable television service.?%4 

Review Questions 
¢ What are the most common ways employees victimize their employers? 

¢ What are the most common computer crimes? 

¢ How are fraud and deception used to victimize the public? 

¢ What are conflicts of interest, and how do they affect those who work in 

government and the professions? 

e Are bribery and corruption serious problems in business, government, and 

law enforcement? 

¢ How do corporations and the professions manipulate the marketplace, and 
what impact do such manipulations have? 

¢ In what ways do white-collar crimes pose a threat to our civil liberties? 

e¢ What are the most common violent white-collar crimes? How serious are 

they, compared with violent street crime? 

¢ What was the “financial crime wave” and why did it occur? 
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The Laws 

ew people ever ask why murder, assault, or robbery are illegal. The social 
consensus condemning such acts is so strong that the answer appears obvious. 
But many of the laws defining criminal behavior in the white-collar occupations 
arose in a Climate of controversy and dissension that has continued long after 

their enactment. Indeed, the opposition has been so strong that many observers 

have been puzzled by the very existence of these laws, and others have argued 

that they represent nothing more than clever ruses intended to placate the pub- 

lic while carefully avoiding any real restrictions on the prerogatives of privileged 

individuals or powerful corporations. 

An understanding of this issue must start with a general analysis of the origins 

of law. Numerous theories have been proposed over the years, but most of the work 

in this area can be grouped in one of two broad schools. What might be called the 

consensus or functional theory sees the law as a reflection of widely held values 

and of the general consensus of public opinion.' According to this view, new laws 

result from the effort to apply society’s “core values” to new situations and events, 

and those laws reflect the attitudes and needs of society as a whole. 

The interest theory of law creation, on the other hand, sees the formation of 

new legal norms as a struggle between competing groups striving to promote 

their own interests. Thus, the law is seen to reflect the structure of power in a 

society, whereas its norms and values have only secondary importance. Advo- 

cates of this theory are divided, however, about which interests control the 

creation of new laws. The pluralists hold that constantly shifting alliances of dif- 

ferent interest groups vary with each individual issue and that no single group 

holds a monopoly on power.’ Accordingly, the efforts of competing groups tend 

to cancel each other out, so that the legislative process ultimately reflects the 

will of the people and the interest of society as a whole. The elite theorists, in 

contrast, hold that government is controlled by a more or less unified “power 

elite,” or ruling class, composed primarily of those with great wealth and/or key 

positions in the corporate power structure.? This group wields such enormous 

power that legislative proposals that threaten its domination are never given se- 

rious attention. According to many elite theorists, the various laws defining white- 
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collar crimes are nothing more than symbolic gestures intended to allay public 

discontent without threatening the powers that be. A third camp, known as the 

structuralists, also sees the legal system as a reflection of the interests of a small 

elite. But in their analysis, it is the structural necessities of capitalist society that 

dictate the legal patterns and not necessarily the direct involvement of the mem- 

bers of the elite. Thus, the government may enact environmental or regulatory 

legislation opposed by the elite in order to head off mass discontent that would 

threaten the overall stability of the system (and, of course, the long-term inter- 

ests of the elites themselves).* 

Obviously, the proponents of these theories cannot all be right. But before we 

attempt to evaluate the usefulness of these paradigms for the task at hand, we 

must explore the historical context and development of white-collar-crime leg- 

islation. With this foundation laid, we will return to this critical theoretical issue. 

Protecting Business: Embezzlement and Pilferage 
eee SSS 

Of all the laws examined here, the prohibition of theft is the most ancient. In- 

deed, the roots of this prohibition go too far back into legal history to concern 

us here. The nature of the early common-law crime of larceny is important, how- 

ever, because it provides the context in which the crimes of embezzlement, pil- 

ferage, and fraud were first defined. The most interesting thing about the crime 

of larceny was its extremely narrow definition. It originally included only the tak- 

ing or carrying away of the property of another without the consent of the owner 

and with the intent to deprive him or her of its use. According to the strict style 

of legal interpretation followed by the early English courts, this meant that if 

someone were given a piece of fine clothing with instructions to have it cleaned, 

and the receiver absconded with it, no crime had been committed. At first glance 

this distinction may appear arbitrary and unreasonable, but closer examination 

of its social context reveals an inner logic. The fact that the common law pre- 

scribed the death sentence for anyone convicted of stealing any item valued at 
more than 12 pence makes such judicial nit-picking much more comprehensi- 
ble. An extremely strict legal construction was one of the principal ways through 
which judges avoided imposing the harsh punishment demanded by common- 
law tradition. Moreover, the misappropriation of another’s property was still 
covered under civil law, and a victim could sue the offender for damages.5 

This anomalous legal system worked well enough in the medieval English 
economy. Most people lived directly off the land, and the few consumer goods 
available were manufactured on a small scale and under strict control of the 
guilds. But as commerce and the lucrative wool and textile trades grew, the in- 
creasingly influential mercantile class began pushing for a new legal approach. 
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The result was the famous Carrier's case of 1473, in which a shipper was charged 
with breaking open a bale entrusted to him and stealing the contents. In a major 
breach of tradition, the defendant was found guilty on the grounds that although 
the bales had been entrusted to him, their contents had not, and the appropri- 
ation of the latter therefore constituted larceny. As important as this expansion 
of the larceny law was, it appears to have made the legal system more rather 
than less illogical: After the new ruling, it was illegal to steal the contents of a 

package one had been entrusted with, but perfectly legal to steal the whole thing.® 

A statute enacted in 1529 continued the legal trend begun in the Carrier’s case 

by making a servant’s theft of his or her master’s property a felony. However, the 

courts of the day, deeply conditioned to strict legal interpretation, held that the 

master did not have technical possession of property entrusted to the servant 

by a third party, and thus its appropriation did not constitute a crime. This rul- 

ing was of only minor importance in governing the relationships between mas- 

ters and servants, but the courts soon applied the new standards of “larceny 

by servant” to employees as well—a development of much greater significance. 

Whereas servants only occasionally received their masters’ property from others, 

the acceptance of money or goods from third parties was an important part of 

the jobs of many clerks and employees. The courts’ response to the problem this 

ruling posed for the politically powerful merchant class was to steadily expand 

the definition of what constituted the “possession of the master.” One of these 

interpretations held, for instance, that if the servant placed money or goods re- 

ceived from another in a receptacle owned by the master, it was therefore in the 

master’s possession. But there were limits beyond which these interpretations 

could not be stretched, and the growing power and importance of banks made 

the situation increasingly difficult. In 1742, John Waite, a cashier for the Bank of 

England (which had been established in 1694), stole six East Indian bonds with 

a value of more than £13,000, yet he could not be convicted of any crime under 

the common law of that time. This case led to the enactment of the first embez- 

zlement statute later that same year. However, it was very narrowly drawn and 

applied only to employees of the Bank of England. The first general embezzle- 

ment statute was passed in 1799, after a similar case involving another bank. 

Although that act applied only to servants and clerks, subsequent legislation ap- 

plied criminal penalties to all persons who misappropriated property or money 

that had been entrusted to them.’ 

See 

Protecting Competition: Antitrust Legislation 
RAP LRN TRE 

Although some critics have pictured antitrust legislation as a radical form of eco- 

nomic experimentation, the opposition to monopoly is actually deeply rooted 
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in the common law. If the courts have not always ruled in opposition to mo- 

nopoly, that has been the general tenor of their decisions for more than five cen- 

turies. English records dating as far back as the twelfth century recount the efforts 

of kings and judges to prevent monopolistic practices at local fairs and markets. 

As commerce became more developed, opposition to the monopolistic practices 

of the trade guilds also grew. In later years, popular opposition helped to stymie 

Queen Elizabeth I’s efforts to grant national monopolies to court favorites, and 

even the great trading companies of the colonial era were eventually forced out 

of operation. There is, therefore, considerable evidence to support Franklin D. 

Jones’s contention that the “history of Anglo-Saxon people discloses an undying 

hostility toward monopoly.”8 
Because of these inherited traditions, the laws of the American republic were 

opposed to monopoly from their very inception. Aside from the common law it- 

self, several states wrote specific antimonopoly clauses into their constitutions. 

But if this legal foundation was more than sufficient to meet the problems of an 

agrarian economy with only small-scale cottage industry, it proved wholly un- 

equal to the task of meeting the problems of monopoly and the concentration 

of power that developed out of the industrial revolution. States with their own 

antitrust statutes found that they had great difficulty controlling the monopo- 

listic practices of corporations that spanned the nation. The common law did cut 

across state boundaries and was thus more widely applicable, but the laws them- 

selves were inadequate to regulate modern economic relations. The common 

law held agreements in restraint of trade to be null and void and allowed vic- 

tims of such practices to sue to recover the losses they suffered, but there were 

no criminal penalties, and state prosecutors were unable to instigate cases on 

their own. When the victims of monopolistic practices did bring suit, they were 

almost always heavily outgunned by the legal firepower of the big corporations 

they sought to restrain. Thus, the old approach to the control of monopolies and 

the preservation of fair competition proved increasingly impotent in the face of 

the growing concentration of corporate power.’ 

The federal government’s first important piece of antitrust legislation was the 

Sherman Act of 1890, which remains the cornerstone of U.S. antitrust policy to 

this day. The passage of the Sherman Act is generally regarded as a major victory 

for the nineteenth-century reformers who sought to curtail the growing power 
of the corporate giants. There are, however, many critics of this view. Often cit- 
ing the ease with which the Sherman Act passed the Fifty-first Congress—nick- 
named the “Billion-Dollar Congress” for its largesse toward big business—these 
critics have argued that the Sherman Act was intentionally couched in vague, 
ambiguous terms in order to pacify the voters without materially affecting the 
interests of the major corporations. !° 

To understand the forces pushing for antitrust legislation, it is necessary to 
place them in the context of the profound social and economic changes that 
swept through the nation in the last part of the nineteenth century. The old mid- 
dle class, composed principally of independent farmers and the owners of small 
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businesses, was in decline. Its traditional political power and its economic base 
were being eroded by an emerging corporate elite that was riding the wave of 
industrialization that was fundamentally transforming the national economy. 

The vast new plots of land available for cultivation in the West and the growth 
of railroad transportation were changing farmers into small capitalists growing 
cash crops for market. But for most of them, the 1880s and 1890s were hard times. 
As more and more land was put to the plow, farmers found that the prices their 
crops brought were declining. Yet the cost of the industrial commodities on which 
they had come to depend was not going down. As economic conditions wors- 

ened on the farm, migration to urban centers drained away rural population and 

agrarian discontent intensified. Although the farmers were often confused about 

the exact mechanisms involved, they recognized that they were being made to 

pay the price for the growth of industrial capitalism. High tariff barriers provided 

a sheltered environment for U.S. industry and kept it free from the international 
competition that would have meant lower prices for the manufactured goods 

farmers consumed. Because American goods were not competitive on the world 

market, the capital needed to purchase foreign technology and equipment was 

accumulated through the sale of cheap agricultural products.!! Thus, as in vir- 

tually all industrializing countries, the surplus generated by the farmers was be- 

ing used to finance the economic transformation that ultimately put them in a 

position of secondary social importance. 
The first target of the farmers’ discontent was the railroads, which charged 

exorbitant rates to ship the small farmers’ grain to market but offered large re- 

bates and other special favors to big corporations. Grain storage facilities (which 

were often owned by the railroads), along with grain buyers and middlemen, 

were also targets of the farmers’ wrath. Several “Independent,” “Reform,” and 

“Antimonopoly” parties sprang up to press the farmers’ cause. The most suc- 

cessful of these pressure groups was the Granger movement, which owed much 

of its popularity to the fact that it served both the social and the political needs 

of the farmers. The Grangers eventually forced a variety of regulatory legislation 

through the state legislatures, but the conservative courts threw most of it out.!* 

As the farmers’ frustration grew, the focus of their discontent expanded to in- 

clude the manufacturers of agricultural machinery and, ultimately, monopolies, 

trusts, and big business in general. These disaffected agrarians eventually came 

together under the banner of the Populist (or People’s) Party. The preamble to 

the Populist platform of 1892 (two years after the passage of the Sherman Act) 

shows the depth of feeling against big business and those in Washington who 

supported its interests: 

We meet in the midst of a nation brought to the verge of moral, political, and 

material ruin. Corruption dominates the ballot-box, the Legislatures, the Con- 

gress, and touches even the ermine of the bench. . .. The newspapers are largely 

subsidized, homes covered with mortgages, labor impoverished, and the land 

concentrated in the hands of capitalists. The urban workmen are denied the right 

to organize for self-protection; imported pauperized labor beats down their 
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wages, a hireling standing army, unrecognized by our laws, is established to shoot 

them down, and they are rapidly degenerating into European conditions. The 

fruits of the toil of millions are boldly stolen to build up colossal fortunes for 

the few, unprecedented in the history of mankind; and the possessors of these, 

in turn, despise the Republic and endanger liberty. From the same prolific 

womb of governmental injustice we breed the two great classes—tramps and 

millionaires. 

The Populists won almost 10 percent of the presidential vote that year and 

carried five Midwestern and western states. They did not do as well in the South, 

but the southern wing of the Democratic Party was deeply influenced by the 

Populist ideas of such men as William Jennings Bryan. The surprising success of 

this small, newly organized party competing in its first presidential election pro- 

vides persuasive evidence of the strength of public discontent with the growing 

economic and political dominance of big business. 

Thus, there seems little doubt that the legislators of the Fifty-first Congress 

recognized the depth of the agrarian feelings about the need to limit the power 

of the trusts and feared the challenge of more Populist candidates if they openly 

opposed the final version of the Sherman Act. Not only did farmers still consti- 

tute well over half the U.S. population in 1890, but antitrust, unlike the tariff ques- 

tion, was an issue on which urban workers and the petty bourgeoisie supported 

their rural counterparts. Moreover, the Sherman Act was very much in tune with 

the dominant ideology and the legal traditions of nineteenth-century America. 

The deep-seated American principles of individualism, free competition, and 

equality of opportunity could all be mustered to support the principles of anti- 

trust. As Hans Thorelli pointed out, “Congress believed in competition. Most con- 

gressmen, indeed most Americans, would say in 1890 that antitrust legislation 

was but the projection of the philosophy of competition on the plane of policy.” 
The evidence is thus persuasive that the passage of the Sherman Act was in- 

deed a defeat for corporate interests at the hands of a popular mass movement.!4 

But was that defeat merely symbolic—the passage of a piece of vague and use- 

less legislation—or was it really a substantive change? The Sherman Act is certainly 

broad and general, but it is not, by most legislative standards, particularly vague. 

The first sentence of the first section specifically spells out its intention: “Every 

contract, combination in the form of trust or otherwise, or conspiracy in restraint 

of trade or commerce among the several states or with foreign nations is hereby 
declared to be illegal.” Violations of this statute are declared to be a misdemeanor 
punishable by a $5,000 fine and/or up to one year in prison. Victims of antitrust 
violations are given the right to sue the monopolist for treble damages—that is, 
damages equal to three'times the amount of the losses they actually suffered. It 
is true that the specific acts that constitute a restraint of trade are not spelled 
out, but the common law contained many precedents from which to draw, even 
if such precedents did not always fit the new realities of industrial capitalism. 

Despite its promise, the Sherman Act proved ineffective both because of the 
resistance of the Supreme Court and the failure of the executive branch to en- 
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force it. For more than a decade no federal agency was established to investi- 
gate and prosecute antitrust violations. In 1911 the Supreme Court invoked the 
“Rule of Reason,” unmentioned in the original act, which limited federal pros- 
ecution to “bad” trusts that abused their dominant position in the market. Never- 
theless, Presidents Theodore Roosevelt and William Howard Taft did eventually 
bring major antitrust actions that forced the breakup of such monopolies as 
Standard Oil and American Tobacco. 

The prodigious growth of holding companies, which bought up large chunks 
of stock in many competing firms, soon posed the same threat in a new form, 
however. Continued political pressure from the Progressives—the urban, middle- 
class successors to the Populists—and the repeated failure of the executive branch 

to enforce the Sherman Act resulted in the passage of the Clayton Act of 1914. 

Aimed primarily at the holding companies, the Clayton Act prohibited corpo- 

rate stock acquisitions that would substantially lessen competition, forbade the 

directors of one corporation to be directors of a competing corporation (inter- 

locking directorates), and restricted several other anticompetitive practices. But 

whereas the Sherman Act was broad, flexible, and at least a potentially power- 

ful weapon against economic concentration, the Clayton Act had none of these 

attributes. It prohibited interlocking directorates but not interlocking manage- 
ment; it prohibited the acquisition of stock for monopolistic purposes but not 

the acquisition of assets. Thus, the Clayton Act failed to provide effective new 

weapons against the growth of economic concentration. 
The Robinson—Patman Act, an amendment to the Clayton Act passed during 

the depths of the Great Depression, represented a response to the pressure from 

owners of small businesses seeking protection from what they saw as unfair cor- 

porate competition. The Robinson—Patman Act forbade firms to give their largest 

customers special discounts that were not justified by the cost reductions from 

a higher volume of sales and prohibited anticompetitive pricing practices. How- 

ever, it delineated those offenses with such specificity and in such turgid language 

that it often served to prevent firms from lowering prices in order to gain a le- 

gitimate market advantage—certainly not one of the goals of antitrust legisla- 

tion. In many ways, the Robinson—Patman Act is more a piece of special-interest 

legislation than an antitrust bill, because it often served to restrict fair compe- 

tition in order to protect a special class of businesses. 

The last major antitrust act passed by Congress was the Celler—Kefauver Act 

of 1950, which was enacted in another period of strong public antagonism to- 

ward big business—this time touched off by reports of secret corporate dealings 

with German firms during World War II. This bill corrected several of the prob- 

lems in the original Clayton Act but did nothing to untangle the snarl created by 

the Robinson—Patman Act. The Celler—-Kefauver Act prohibited the acquisition 

of stock and the acquisition of assets when “the effect of such acquisition may 

be substantially to lessen competition or tend to create a monopoly.” The inclu- 

sion of the prohibition on asset acquisition, as well as the use of the general term 

may be helped create new weapons against corporate concentration—weapons 
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that were reinforced by the Supreme Court under Chief Justice Earl Warren, 

which held a more favorable attitude toward antitrust enforcement than its pre- 

decessors.!® 
The increasing concentration of corporate power associated with the growth 

of industrial capitalism spurred antitrust legislation in other English-speaking 

countries as well. Canada passed its Anti-Combines Act in 1889, one year before 

the Sherman Act. Like the Robinson—Patman Act, this bill was enacted largely as 

a result of pressure from small business. Large combines such as the Dominion 

Wholesale Grocer’s Guild and the Canadian Packers Association were gaining 

control of the markets for many retail goods and were threatening to wipe out 

smaller firms. However, big business interests were so successful in committee 

actions that the bill that was finally passed was unenforceable. As part of a gen- 

eral watering down of the language of the bill, the law was made to apply only 

to “unlawful” conspiracies that “unduly” restrained trade. Ten years later, how- 

ever, the act was rewritten, the word unlawful was dropped, and the bill became 

at least potentially enforceable.!® 

The Australian Industries Act of 1906, which prohibited combines that dam- 

aged the public interest, was a product of much the same social pressures as the 

Canadian act. Andrew Hopkins has argued that several more recent bills designed 

to strengthen the original act had their origin in another problem caused by oli- 

gopolistic market control—inflation. Australian legislators apparently believed 

that they had to do something to reduce inflation in order to be reelected and 

that greater industrial competition would help achieve that end.!’ Great Britain 

remained cool to antitrust legislation for a longer time, at first preferring to de- 

pend on the common law and later eliminating antitrust problems by national- 

izing many key industries. However, British Parliament did eventually enact an 

antitrust bill, the Monopolies and Restrictive Practices Act of 1948.18 

RTP TAIT SGT SE LAE, A IT RSI PT ISEB TSS LE OP EE ET ES ET IS EE TY TCI TE RIES 

Protecting Democracy: Fair Political Practices 
PLEADS NSA EY AEA AO LO TEL A I LD TL UT TT SER TL ARNT NIN IO AUR ES ST SE ES ER TANS 

The problem of government corruption is hardly a new one. Current laws against 
the bribery of public officials have deep roots in common law, but the earliest 
definitions of this crime were much narrower than they are today. The common 
law’s greatest concern was not with the corruption of elected officials but with 
that of judges and other agents involved in the administration of justice.!® Where 
the law did apply to officeholders, it focused on officials who bribed voters, and 
not the other way around. Since the list of eligible voters in the eighteenth cen- 
tury was restricted to a small group of landed gentry, it was easy for a politician 
to bribe his way into office—indeed, the voters in many boroughs expected to 
be rewarded for their support. In an effort to stop such abuses, Parliament passed 
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an act in 1695-96 prohibiting candidates from giving voters money, food, or en- 
tertainment before an election. In 1729, Parliament required voters to take an oath 
that they had received no such gratuities before they were allowed to enter the 
voting place, and voters who lied were subject to perjury charges. But by all ac- 
counts these measures were of no avail, and the bribery of voters continued 
unabated.*° Similar abuses occurred in America both before and after indepen- 
dence. George Washington, for example, was accused of campaign abuses in his 
1757 race for the Virginia House of Burgesses for allegedly dispensing 50 gallons 
of rum, 24 gallons of wine, 46 gallons of beer, and 2 gallons of cider. Because 
there were only 391 voters in his district, this represented an average outlay of 
more than 1.5 quarts of spirits per voter.?! 

Over the years, the definition of bribery broadened as the number of voters 

grew, and the general direction of bribery shifted. Today bribery statutes gener- 

ally apply only to officials who receive money from the public; those far rarer in- 

stances in which candidates attempt to pay off voters are usually considered 

election fraud. Bribery is now defined as “the offering, giving, receiving, or so- 

liciting of anything of value to influence action as an official or in the discharge 

of legal or public duty.”** The trend in judicial rulings has been to expand the 
definition of bribery to encompass agents of private firms as well as government 

employees and officials. In 1975, for instance, a federal appellate court held that 

it could “discern no reason why the Congress, in using the term ‘bribery,’ in- 

tended that it be limited to the corruption of public officials.”*? Many individ- 
ual states also have enacted specific “commercial bribery” laws to supplement 

the older statutes dealing with the corruption of public officials. The massive 

bribery scandal touched off by revelations that the Lockheed Corporation had 

paid off foreign officials to promote sales of its airplanes gave rise to another im- 

portant piece of antibribery legislation, the Foreign Corrupt Practices Act of 1977. 

This act explicitly prohibited the bribery of officials of foreign governments ex- 

cept in cases involving national security.** In November of 1997, the Organiza- 

tion of Economic Cooperation and Development adopted the Convention on 

Combating Bribery of Foreign Public Officials in International Business Trans- 

actions which made the bribery of foreign officials a crime in 34 member coun- 

tries including the United States.”° 
Another perennial source of political corruption has been the need to gener- 

ate campaign funds to pay for the cost of running for office. In some cases, large 

campaign contributions have actually become legal substitutes for bribery. In 

the early days of the Republic, the costs of political campaigns were low and 

were met largely from the candidate’s own pocket or from “contributions” made 

by government employees subject to veiled (and sometimes not-so-veiled) threats 

to their jobs. As the cost of running for office grew, the old sources of funding 

proved inadequate and politicians turned increasingly to the “spoils system”— 

handing out government jobs in exchange for campaign contributions.*° Among 

the numerous legislative efforts in the United States to stop the extortion of 

money from public employees, the most significant was the Civil Service Reform 
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Act of 1883. This act protected employees against reprisals for failing to make 

campaign contributions and made it a crime for federal employees to solicit cam- 

paign funds from their coworkers.*’ But the sources of campaign funding had 

begun to change even before passage of that act, as public employees were re- 

placed by financiers and industrialists seeking government favors.78 

The ability of corporations to buy offices for the candidates of their choice 

was never more apparent than in the presidential campaign of 1896. William 

Jennings Bryan, the Democratic candidate, had a total campaign fund of around 

$300,000, whereas his Republican opponent, William McKinley, received almost 

that much from the Standard Oil trust alone. Under the direction of master fund- 

raiser and political manipulator Mark Hanna, McKinley raised a war chest that 

was estimated at $3.5 to $10 million. 
The specter of big business buying election after election inspired a move- 

ment to reform campaign financing. The National Publicity Law Association, an 

organization dedicated to campaign reform, counted many notable figures of the 

time as members—including Bryan himself, as well as a future Supreme Court 

justice and the presidents of the American Federation of Labor and Howard 

University.*° Pressure from such organizations and the growing influence of the 
Progressive movement led to the passage of the Tillman Act of 1907, which pro- 

hibited corporations or banks from contributing campaign funds to anyone seek- 

ing federal office. Then, in 1910, Congress passed a law calling for disclosure of 

the names and addresses of all contributors who donated more than $100, and 

in the following year campaign expenditures were limited to $5,000 for candi- 

dates for the House and $10,000 for candidates for the Senate. 

The Federal Corrupt Practices Act of 1925 codified and revised the earlier leg- 

islation without making substantive changes. Although the Federal Corrupt Prac- 

tices Act remained the principal law governing federal political campaigns for 

47 years, it was notorious for its ineffectiveness. Lyndon Johnson called it “more 

loophole than law,” and there were indeed numerous ways to evade it.°° For one 

thing, it did not apply to primary campaigns, which in many parts of the coun- 

try were more important than the final elections. Another problem was that cam- 

paign committees were required to report contributions only if they operated in 

more than one state, and few actually did. But the principal reason the act failed 

to achieve its ends was that enforcement was left up to the secretary of the Sen- 

ate and the clerk of the House, who simply did not do the job.*! 
The Hatch Act of 1939, augmented by an amendment passed in 1940, pro- 

hibited federal employees from actively participating in national politics and for- 
bade individuals or businesses working under contract to the government to 
make campaign contributions. The act also placed a $5,000 limit on the amount 
an individual could give in political contributions in a single year, but this pro- 
vision was framed with so many glaring loopholes it was virtually meaningless. 
Later in the 1940s, the prohibition on corporate campaign contributions was ex- 
tended to include labor unions as well.32 
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Despite repeated complaints from government officials, political scientists, 
and public interest organizations, nothing was done to plug the loopholes in the 
Federal Corrupt Practices Act until 1971. In that year Congress passed the Fed- 
eral Election Campaign Act, which set limits on the amount of money a candi- 
date could spend on advertising or contribute to his or her own campaign from 
personal funds and required political committees and candidates to file item- 
ized totals of their expenditures and report all contributions in excess of $100. 
Although this act represented a significant improvement over its predecessor, it 
too was filled with loopholes that allowed astute politicians to evade the intent 
of the law. Its most glaring inadequacy probably was the failure to establish an 
independent election commission to oversee electoral proceedings. Instead, en- 

forcement was once again left up to the secretary of the Senate and the clerk 

of the House—the same offices that had failed to enforce the Federal Corrupt 
Practices Act.%3 

When the Watergate affair became a national scandal in the early 1970s, the 

unprecedented intensity of media coverage created strong new demands for re- 

form. In a series of amendments to the Federal Election Campaign Act, the ex- 

isting system of campaign financing was completely overhauled. For the first 

time, spending limits were placed on both primaries and general elections, a sys- 

tem of public financing was created for presidential campaigns, and a Federal 

Election Commission was established to enforce the law. However, the sweep- 

ing new provisions of these amendments soon ran afoul of the Supreme Court. 

In a milestone 1976 decision, the Court held that the limitations on campaign 

spending, the limitations on the independent expenditure of personal funds, and 

the limitations on the use of personal funds for one’s own campaign were un- 

constitutional. The Court also required that the Federal Election Commission 

be reconstituted so that all its members were appointed by the president, in or- 

der to avoid any mixing of the legislative and executive duties. The justices did 

approve some provisions of the act, including the limits on campaign contribu- 

tions to candidates and political committees, the requirements for public disclo- 

sure of those contributions, and the public financing of presidential campaigns. 

This weakened version of the amended Federal Election Campaign Act, combined 

with a few procedural refinements passed in 1976 and 1979, now stands as the 

principal regulatory legislation for federal election campaigns. 

Today even the limits and restrictions that survived the courts have been neu- 

tralized through various subterfuges. For example, although there are limits on 

how much an individual can give to a particular candidate or political action 

committee (PAC), there is no limit on the number of PACs representing the same 

interests, so wealthy contributors channel their money into many different PACs 

that can all contribute to the same candidate. 

Although not directly related to campaign finance, the Ethics Bill of 1978 

was also of considerable importance. This act gave the force of law to provisions 

in the new Senate and House codes of ethics that required public financial 
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disclosures by all federal legislators and high-ranking officials in the executive 

branch. It also placed some restrictions on the so-called revolving door through 

which federal employees move directly from government positions to jobs in the 

same industries that they had previously regulated. In an attempt to curtail the 

use of lucrative job offers as a lure to gain special favors from government reg- 

ulators, the bill imposed a two-year waiting period on government employees 

seeking to make such a move. The Ethics Bill also provided for the creation of an 

Office of Government Ethics to help administer the law, and it set forth civil penal- 

ties for violators of the disclosure provisions and criminal penalties for those 

government employees who ignored the restrictions on their future employment.** 

Protecting the Public: Consumers, 

Workers, and the Environment 

The earliest consumer protection laws in Great Britain go back to the common- 

law crime of “cheating”—that is, fraud by use of false weights and measures. But 

following the tradition of strict legal interpretation, a crime was considered to 

have occurred only when ordinary prudence would not have been sufficient to 

safeguard the victim. A statute passed in 1541 expanded the law of criminal fraud 

somewhat but still required that some device, such as a false letter or seal, be 

employed in the commission of the crime. Other types of fraud were not explic- 

itly included in the criminal law for more than two centuries. However, dishon- 

est business practices were commonly punished by public shaming and many 

of the other types of informal sanctions possible in traditional communities.*° 
As in the case of larceny, the early common-law doctrines proved inadequate 

to meet the needs of the modern era. The problem was that the growth of mass 

production and nationwide marketing greatly weakened the traditional restraints 

on commercial behavior that develop when buyers and sellers live and work in 

the same small communities. Meanwhile, the explosive increase in the volume 

of trade also multiplied the opportunities for fraudulent gain. The tonnage of 

shipping leaving English ports, for instance, increased more than 300 percent 
during the eighteenth century, as commerce began to take center stage in British 
life.°° As the problem of commercial fraud grew, it became increasingly obvious 
that something had to be done. 

The modern law of criminal fraud began during the reign of King George II, 
with the passage of a 1757 statute that declared, “Whereas divers ill-disposed 
persons, to support their profligate way of life, have by various subtle stratagems, 
threats and devices, fraudulently obtained divers sums of money... . all persons 
who knowingly and designedly, by false pretense or pretenses, shall obtain from 
any person or persons, money, goods, wares, or merchandises, with intent to 
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cheat or defraud any person or persons of the same . . . shall be deemed of- 
fenders.”*’ As its wording makes clear, this statute was intended to restrain the 
practices of charlatans and confidence men, not “legitimate” business people. 
Subsequent judicial interpretations, however, steadily expanded its scope until 
the crime of false pretenses came to fill the gap left between the larceny and the 
embezzlement laws—that is, crimes in which the thief acquires the property of 
another through fraud and thus receives it voluntarily but without rightful pos- 
session in the legal sense. Today, fraud is one of the most universally recognized 
crimes against consumers, although, as we shall see in the following chapter, 
enforcement agencies have failed to apply the broad legal principles contained 
in the fraud statutes to many types of white-collar crime. 

Although the problem of fraud is as old as commerce itself, a multitude of 

new problems for consumers, workers, and the general public sprang from the 

growth of industrial capitalism. Of these, the first to win widespread public in- 

terest was the problem of monopoly and the ever-increasing concentration of 

economic and political power in the hands of the industrial corporations. But 

as the battle for effective antitrust action against the monopolists dragged slowly 

on, other abuses of the new economic order came to the fore. Improved tech- 

nology in printing and paper production made possible the growth of cheap 

mass-market magazines, and editors soon discovered that muckraking exposés 

sold magazines. A new breed of investigative reporter sprang up and began ex- 

ploring the seamy side of urban life and contemporary government. But the pri- 

mary target of these muckrakers was big business, which many of them saw as 

the root cause of a pervasive national corruption.°® 
From a legislative standpoint, the muckrakers were most successful in attack- 

ing the abuses of the food-processing industry, which was just putting together 

the first nationwide food distribution network. Much of the credit for the pas- 

sage of the Pure Food and Drug Act and the Meat Inspection Act of 1906 must 

go to the efforts of a host of crusading reformers. Harvey W. Wiley, head of the 

Department of Agriculture’s Bureau of Chemistry, did much to publicize the prob- 

lem of unsafe food with his famous experiments on a group of volunteer sub- 

jects known as the Poison Squad.%9 Even more important was Upton Sinclair's 

muckraking classic The Jungle, which shocked the nation with its graphic de- 

scriptions of the foul conditions found in Chicago’s packing houses: 

These rats were nuisances, and the packers would put poisoned bread out for 

them, and they would die; and then rats, bread, and meat would go into the 
hoppers together. ... Men, who worked in the tank rooms full of steam. . . fell 

into the vats; and when they were fished out, there was never enough of them 

to be worth exhibiting—sometimes they would be overlooked for days, till all 

but the bones of them had gone out to the world as Durham’s Pure Beef Lard!*° 

Despite the public outcry, the system of federal inspectors established by the 

Pure Food Act might never have been put into place if Sinclair’s revelations had 

not triggered a 50 percent drop in sales and threatened the packers with the loss 
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of their lucrative European markets.*! As Gabriel Kolko pointed out in his study 

of the Progressive Era, these events forced the large meatpacking firms to become 

supporters of regulatory legislation. Not only did meat inspection offer the best 

way to restore public confidence in the product, but the costs of maintaining 

adequate sanitation were a much greater burden on small meatpacking firms, 

thus helping the large corporations to consolidate their control over the market.42 

The muckrakers were also concerned about the growing toll of deaths and in- 

juries among industrial workers. But with the coming of World War I and the 

ensuing economic boom of the 1920s, the muckrakers passed from the Ameri- 

can scene without winning any significant victories in the battle for industrial 

safety. Theoretically, injured workers and their families always had the right to 

sue employers under the provisions of the common law, but employers were ac- 

tually provided with such generous legal defenses that the victims had little 

chance to win a case in court. If the employee had caused the accident in whole 

or in part, if he or she had voluntarily chosen to work at the hazardous job, or 

even if another employee was responsible for the accident, the employer could 

escape liability. 
The increasing number of industrial accidents and mounting pressures from 

workers led many states to pass employer-liability laws that greatly reduced the 

defenses allowed under common law. Judges, more and more often faced with 

destitute complainants who had been crippled or maimed in industrial accidents, 

also began formulating new interpretations that held employers more strictly 

accountable. As a result, there was a flood of lawsuits from injured workers, and 

employers began reevaluating their opposition to proposals for a workers’ com- 

pensation plan. As Lawrence M. Friedman and Jack Ladinsky put it, “The exist- 

ing tort system crossed an invisible line and thereafter . .. represented on balance 

a net loss to the industrial establishment. From that point on, the success of a 

movement for change in the system was certain.”*4 The result of those reforms 

was the state-run workers’ compensation system that developed in the first quar- 

ter of the twentieth century. The new statutes were a trade-off between workers 

and employers. The employers agreed to pay for injuries and deaths arising in 

the course of employment, and the workers agreed to a legal limit on the amount 

of damages for which the employer would be liable. 

Despite serious flaws in this system (occupational disease, for instance, was 
not covered at all), it represented a major step toward just compensation for in- 
jured workers. But except for a prohibition on the production of white phos- 
phorous matches and a few railroad safety acts, little was done at the federal or 
state level to actually improve worker safety. The Gauley Bridge disaster of 1930 
and 1931 brought the problem of worker safety back to public attention. In this 
tragedy, almost 500 workers were killed by the silica dust churned up during tun- 
neling work for a hydroelectric plant. Most of the fatalities occurred well after 
the project had been completed, although 169 black workers literally dropped 
dead during construction and were buried two or three to a grave in a nearby 
field. Despite the national attention the Gauley Bridge disaster received, no sig- 
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nificant legislative action was taken to improve worker safety during the Great 
Depression.*° 

Although the economic crisis of the 1930s paralyzed the effort to win greater 
protection for workers, hard times did stimulate a new concern among con- 
sumers that their purchases bring the best possible value per dollar. The begin- 
ning of the consumer movement is often dated to the 1927 publication of Stuart 
Chase and F. J. Schlink’s Your Money’s Worth.“ This pioneering work vehemently 
attacked deceptive advertising and high-pressure sales techniques and called for 
the scientific testing of consumer goods to make more accurate information 
available to the public. The book received such a strong public response that in 

1929 Schlink established Consumer’s Research, Inc., to carry on scientific con- 

sumer research, and he soon began publishing Consumer’s Bulletin in order to 

publicize its findings. The legislative achievements of the fledgling consumer 

protection movement were meager, however. Kallett and Schlink’s attack on the 

pharmaceutical industry, 100,000,000 Guinea Pigs, won national publicity,*’ but 
it was not until 1938, in the wake of the Elixir Sulfanilamide tragedy, that a bill 

tightening governmental regulation of the drug industry was finally passed. (This 

“elixir” was a sulfa drug mixed in an entirely untested solvent, diethylene glycol. 

It was not until the drug was put onto the market and more than 100 people had 

died that the manufacturers discovered that the solvent was toxic.) The consumer 
movement was also able to win representation on several of the new govern- 

ment agencies set up to stimulate economic recovery during the Great Depres- 

sion, but these representatives were usually overwhelmed by powerful and 

well-financed business opposition.*® 

The outbreak of World War II eclipsed public concern about the protection 

of consumers and workers, and there was little change in this attitude amid the 

conservative climate that prevailed in the early postwar years. By the mid-1950s, 

however, there was new interest in social reform that led to the activism of the 

1960s and early 1970s. This era of social concern and political involvement pro- 

duced important breakthroughs in occupational safety and consumer and en- 

vironmental protection. One major cause of the new activism was the example 

set by the civil rights movement. Not only were reformers encouraged by the 

success of the struggle to abolish the segregation system, but many of them also 

gained firsthand experience with the techniques of grassroots political organi- 

zation. At the same time, the ever-growing size of industrial and marketing con- 

cerns and the beginnings of the computer revolution left the public facing a 

marketplace that was more complex, more dangerous, and more depersonal- 

ized than ever before. The unprecedented affluence of this era also played a role 

in the growth of these movements by encouraging higher expectations and the 

belief that social problems could be solved through collective action. 

The issue of consumer protection was the first to reemerge during this era. 

Works such as Vance Packard’s The Hidden Persuaders began calling attention to 

consumer problems toward the end of the 1950s,*° but an equally important fac- 

tor was the political appeal of the issue. Because everyone is a consumer, consumer 
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protection bills tended to draw broad-based support. Moreover, consumer pro- 

tection was much cheaper to implement than were the other major social programs 

of the 1960s. As the war in Vietnam became an increasingly heavy financial bur- 

den, the political appeal of consumer protection grew stronger and stronger.°° 

The first important piece of consumer legislation to come out of this era was 

the Pure Food and Drug Act of 1962. Originally begun as an effort to limit price 

gouging and other abuses in the drug industry, in its final form the bill dealt ex- 

clusively with improvements in drug safety and effectiveness. The major reason 

for the transformation and eventual passage of this bill was the thalidomide tragedy 

and the horrible pictures of the deformed babies born to women who had taken 

the drug.°! 
Automobile safety was another consumer issue that had received sporadic at- 

tention for years until a dramatic incident finally brought matters to a head. Con- 

gress had been holding periodic hearings on auto safety since 1956, but only a 

few minor pieces of legislation had resulted. The 1966 Senate hearings on auto 

safety might well have had the same result if the chairman had not called for 

testimony from a young lawyer who had just written a book on auto safety. It 

was not so much what Ralph Nader said at those hearings—although he did pro- 

vide a damning account of corporate irresponsibility—but what General Motors 

(GM) did to try to discredit him that spurred congressional action. The scandal 

that broke when GM’s efforts at harassment and intimidation came to light made 
Ralph Nader’s name a household word and ensured the passage of the National 

Traffic and Motor Vehicle Safety Act of 1966. Among other things, this act au- 

thorized the National Traffic Safety Commission to set safety standards for the 

automobile industry and to require that manufacturers recall defective vehicles.°? 

The political influence of organized consumer groups continued to grow 

throughout the 1960s and into the 1970s, when they won what some observers 

consider to be the single most important piece of consumer legislation of the 

contemporary era—the Consumer Product Safety Act of 1972.°° This act estab- 

lished a commission that was given broad powers to set safety standards, recall 

or ban hazardous products, and institute criminal proceedings against compa- 

nies that disregarded its orders. Several other pieces of consumer protection leg- 

islation were also passed during the 1960s and 1970s. Rapid expansion in the 

use of consumer credit led to the enactment of regulations governing truth in 

lending, fair reporting of credit information, equal opportunity for credit regard- 
less of gender or ethnic group, and unfair or deceptive banking practices. Other 
acts set standards for product warranties and established controls on the use of 
lead paint and other toxic substances.°4 

Like many of the other social movements we have been discussing, the envi- 
ronmental movement can trace its origins to the early twentieth century. But un- 
like present-day environmentalists, the early “conservationists,” such as Theodore 
Roosevelt, were primarily concerned with managing the natural environment 
for the maximum economic benefit and paid less attention to environmental 
protection itself. The conservation movement sprang in large measure from the 
realization that the frontier, which had played such an important part in Amer- 
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ican history, was finally gone, and the concomitant fear that the nation was 
squandering the resources on which its economic survival depended. The mod- 
ern environmental movement was born in an era of much greater industrial de- 
velopment. It was in large measure a response to the endless miles of new 
highways, to urban sprawl, to the threat to animal species, to the frightening in- 
crease in pollution—in sum, to the nagging fear that our planet might eventu- 
ally become unfit for human habitation. 

Although local problems created serious concern in many parts of the nation, 
the environment barely existed as a national political issue in 1960. But the in- 
creasing severity of environmental problems, combined with greater media at- 
tention, created a tremendous upsurge of interest in the last part of that decade. 

Between 1969 and 1971, environmental issues jumped from tenth to fifth in the 

ranks of public concerns.°° One of the major causes of this change was the in- 
creasing size and militance of the organized environmental groups. On April 22, 

1970, these groups came together to celebrate Earth Day in nationwide obser- 

vances that attracted millions of people and focused public attention on envi- 

ronmental issues as never before. In an hour-long television special, Walter 

Cronkite of CBS-TV described the crowds as “predominantly white, predomi- 

nantly young, and predominantly anti-Nixon,”°® and more of those young, well- 
educated, middle-class Americans soon flocked to environmental organizations. 

Between 1970 and 1971, the membership in the five largest organizations in- 

creased by 33 percent. Such groups as the Sierra Club, the National Wildlife 

Federation, the Friends of Earth, and the Environmental Defense Fund grew in- 

creasingly militant during the 1970s, openly supporting and opposing candidates, 

lobbying legislators, launching numerous lawsuits, and staging marches and mass 

demonstrations.*’ But as the environmentalists became increasingly organized 
and assertive, so did their opponents—especially the manufacturers and devel- 

opers who saw environmentalism as a threat to their profits. 

Water pollution was one of the first environmental problems to receive the 

attention of the government, probably because it was so clearly linked to the 

transmission of contagious disease. The first water pollution laws were enacted 

at the state level, but those early statutes were ineffective, both because of lax 

enforcement and because of the lack of jurisdiction over pollution carried down- 

stream from other states. The history of federal legislation goes back to an 1899 

act forbidding the dumping of debris in navigable water, but the first significant 

federal water pollution legislation wasn’t passed until 1948. Over the following 

two decades, the federal government slowly expanded its involvement in water 

purity regulation and began providing financial assistance for the construction 

of local water treatment plants. Publicity surrounding the 1967 sinking of the 

giant oil tanker Torrey Canyon and the massive oil spills from offshore drilling 

near Santa Barbara, California, led to the passage of a bill to increase private li- 

ability for the cost of cleaning up oil spills and repairing the damage they cause. 

The toughest water pollution bill to date was passed in 1972; it set a five-year 

deadline for polluting industries to adopt the “best practicable” control tech- 

nology and another deadline four years after that for the installation of the “best 
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available” pollution control devices. The bill also gave the Environmental Protec- 

tion Agency (which had been created in 1970 to bring the federal government’s 

environment programs under a single bureaucratic roof) authority to initiate le- 

gal action against polluters.°® The passage of the Safe Drinking Water Act of 1974 

required that the EPA set national drinking water standards and impose sanc- 

tions where necessary to ensure that public water systems comply. 

The government was much slower in responding to the problem of air pol- 

lution, which had been growing progressively worse since the end of World War 

IL. The frightening siege of air pollution in Donora, Pennsylvania, in 1948, which 

killed twenty people and sickened half the town’s population of 12,000, failed to 

stimulate any new legislation. Fierce opposition from the automobile industry 

delayed the first federal effort to regulate auto emissions until 1965, and atimetable 

requiring significant reductions in emissions from new cars and the creation of 

national standards for stationary emissions was not adopted until 1970. Twenty 

years later the Clean Air Act of 1990 tightened the restrictions on air pollution 

by phasing in tougher standards for automotive emissions. It also required that 

smog equipment have longer warranties, that manufacturers use the best avail- 

able control technology to reduce certain kinds of toxic emissions, and that new 

industrial polluters create offsetting reductions in pollution from other sources.°? 

Numerous other kinds of environmental legislation were passed in the 1970s. 

Many were trivial, but others were of considerable long-term importance. Par- 

ticularly significant was the Toxic Substances Control Act of 1976, which required 

detailed reporting on chemical manufacturing and processing, and gave the En- 

vironmental Protection Agency authority to seek a court order to limit, delay, or 

ban the sale of any dangerous chemical. Numerous amendments to the Federal 

Insecticide, Fungicide and Rodenticide Act of 1947 authorized the EPA to regu- 

late the sales of pesticides, and other legislation placed new controls on the en- 

vironmental damage caused by strip mining. 

In addition to the federal government, the states have become increasingly 

involved in environmental regulation. Although the states often focus on more 

specialized issues than those addressed in federal law, there has been a virtual 

explosion of state environmental laws in recent years. In some cases, federal law 

specifically allows the state environmental standards to exceed federal stan- 

dards, but federal preemption remains a serious barrier to the states’ efforts to 
combat many kinds of environmental problems.®° 

The new spirit of environmental activism soon spilled over into the effort to 
protect the health and safety of the American workforce. It was the workers in 
one of the world’s most dangerous occupations—coal mining—who pushed 
through the first new occupational safety legislation. In the mid-1960s, coal min- 
ers began a concerted effort to persuade the states to include black lung disease 
(an often fatal ailment caused by the inhalation of coal dust) in workers’ com- 
pensation programs. After encountering considerable opposition from the lead- 
ership of the United Mine Workers Union, angry miners formed independent 
organizations—the Black Lung Association and the Association of Disabled Min- 
ers and Widows. The drive for new legislation gained impetus from a Farming- 
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ton, West Virginia, mine disaster that claimed the lives of seventy-eight miners 
in November 1968. In February 1969, West Virginia coal miners went out on a 
three-week wildcat strike and staged a march on the state capital to press their 
demands for workers’ compensation for black lung disease. Later that year, they 
finally won federal assistance with the passage of the Coal Mine Safety Act. 

Faced with the indifference of union leadership to the problem of occupational 
safety, workers in other industries also took independent action. In June 1965, 
12,000 Teamsters walked off the job in Philadelphia to protest the firing of four 

employees for refusing to work under dangerous conditions. Jimmy Hoffa, the 

president of the Teamsters, called the strike illegal and ordered the workers back 

to the job, but they refused. Similar wildcat actions were taken by the members 

of other unions. In July 1966, 9,000 members of the United Automobile Work- 

ers (UAW) walked off the job at three Ford plants, citing a long list of grievances 

centered around health and safety issues. In February 1967, the members of a UAW 

local struck a General Motors plant in Ohio because of the firing of two workers 
for refusing to carry out hazardous work. Rank-and-file discontent over health 
and safety issues also cropped up in the International Longshoremen’s and 

Warehousemen’s Union, the International Association of Machinists, the Inter- 

national Union of Electrical Workers, and the United Steelworkers of America. 
This grassroots activism finally forced union leadership to take up the issue of 

worker safety. President Johnson, faced with deep party division over his conduct 

of the war in Vietnam and anxious to solidify his union support, submitted a 

worker safety bill early in 1968. The bill won widespread union support but was 
defeated in Congress. The same motivation led Johnson’s successor, Richard 

Nixon, to propose another worker protection act. Although weaker than the pre- 

vious bill, the Occupational Safety and Health Act of 1970 remains the most sig- 

nificant piece of worker safety legislation enacted to date. This act requires 

employers to provide a workplace “free from recognized physical hazards that are 

likely to cause death or serious physical harm to employees” and to meet the stan- 

dards promulgated by the Occupational Safety and Health Administration (OSHA). 

It also gives OSHA the power to shut down any operation that places workers in 

“immediate danger” and grants workers the right to make complaints directly to 

OSHA with a guarantee of anonymity and protection from employer reprisals.°* 

Corporate Criminal Responsibility: 
Who Can Commit a Crime? 
‘SERRA SSSR GAO AEST 

Although an examination of the origins of laws against such traditional crimes 

as murder, assault, or robbery would take us too far afield, we do need to con- 

sider the question of whether or not a corporation can commit such offenses. 

The primary concern of the law has always been the regulation of relations 
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between persons, but as far back as the twelfth century, other entities began to 

be recognized as “persons” for legal purposes. The origins of this concept lay in 

the efforts of the medieval clergy to free itself from the control of local lords. In 

the early medieval era, churches were considered to be the property of the re- 

gional landowner, but as the clergy began to assert its independence, it rejected 

claims of outside ownership. But if the lord did not own the church, who did? At 

various times it was said that the church was owned by its “four walls” or its pa- 

tron saint, but ultimately the collective body known as “the church” was recognized 

as the legal owner. Later, as the capitalist economic system grew, the corpora- 

tion also won recognition as a “juristic person.” This development proved a great 

boon to corporations, who as juristic persons enjoyed many of the legal rights 

and protections of real persons.®3 
There was, however, a price to be paid, for the logic of the law ultimately re- 

quired that new responsibilities accompany the new privileges. There is some 

dispute about exactly when these new “persons” were first held civilly liable for 

their actions, but it certainly occurred soon after the inception of the concept. 

However, criminal liability was much slower to develop. The first application of 

criminal law to a corporate entity was based on the ancient common-law doc- 

trine that a master was criminally responsible if a servant threw something out 

of the master’s house onto a street or highway and thereby caused a public nui- 

sance. The organizations involved in the earliest cases were cities that failed to 

maintain safe roads and waterways; later, the same law was applied to railroads 

and other private corporations. This precedent was slowly expanded on a case- 

by-case basis, until corporations came to be held liable for all criminal offenses 

that did not require criminal intent (mens rea). 

But the doctrine that corporations were unable to form criminal intent was 

no more legally defensible than the earlier restrictions on corporate liability, and 

it was rejected in a 1908 case involving railroad rebates. In this ruling, the judge 

cited the language of the specific statute at issue and went on to point out the 

obvious contradiction involved in holding that a corporation could act through 

its agents but could not form a criminal intent through them. It is now common 

for corporations to be charged with criminal violations of the regulatory statutes 

as well as more serious offenses such as fraud and perjury. 

Another legal development in the centuries-long expansion of corporate re- 
sponsibility came in an Indiana case in which the Ford Motor Company was 
charged with reckless homicide in connection with the gas tank problems of the 
Ford Pinto (see Chapter 2). Although the company was ultimately acquitted, the 
court ruled that the Indiana homicide statute was applicable to corporations as 
well as to individuals. Prosecutors were more successful in a 1985 case in Illinois, 
where a far smaller firm, Film Recovery Systems, was found guilty of involun- 
tary manslaughter for causing the death of one of its workers. (This conviction 
was, however, ultimately overturned—see Chapter 4.®°). In 1987, a Texas con- 
struction company and its president both pleaded nolo contendere (no contest) 
to charges of negligent homicide in the death of a worker who was crushed when 
an excavation ditch collapsed.®° In October 1989, the Supreme Court let stand 
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a lower court ruling that a state could bring criminal charges against employers 
for exposing their workers to hazardous wastes even if the employer had com- 
plied with standards set by the Occupational Safety and Health Administration.®” 

The issue of corporate criminal responsibility is still far from settled, however. 
Although the criminal sanctions contained in regulatory legislation are no longer 
an issue of debate, many corporate interests continue to make vehement ob- 
jections to the application of traditional criminal statutes against such things as 

murder or manslaughter to corporate offenders. As we have seen, a slowly ex- 

panding body of case law has established corporate responsibility for those 

offenses, but the courts still do not agree on exactly when a corporation is crim- 

inally responsible for the actions of its employees and when it is not. The dom- 

inant approach and the one used in the federal courts is known as the imputation 

theory, because the criminal intent of employees is imputed to the corporation. 

Under this theory, a corporation is responsible when one of its agents (1) has 

committed a crime, (2) was acting within his or her authority, and (3) was in- 

tending to benefit the corporation. Of these three conditions, the second has 

been by far the most controversial. The corporations have often argued that they 

should be held criminally responsible only for the actions of their employees 
that the company has specifically authorized by its charter (a doctrine known as 

ultra vires) or at least those actions carried out or authorized by top manage- 

ment. Following this line of thought, the Model Penal Code drafted by the Amer- 

ican Law Institute would require the prosecutor to prove that the illegal action 

was performed, authorized, or recklessly tolerated by the board of directors or 

top managers, who themselves must have been acting on behalf of the corpo- 

ration within the scope of their employment.® Although a few states have 
adopted this kind of standard, most states and the federal courts still hold cor- 

porations criminally liable for the actions of lower-level employees even if they 

have not been specifically sanctioned by those at the top. 

Some laws, especially those regulating offenses that cause widespread harm to 

public welfare, do not require proof of criminal intent to obtain a conviction at 

all. Conviction on one of these “strict liability” crimes requires only that the de- 

fendants committed the prohibited action regardless of their intentions. For ex- 

ample, in an Ohio case against the Budd Company, an employee noticed an oil 

slick near a storage tank but failed to report it. In its appeal, the company argued 

that the state had to prove it had intentionally caused the emissions, but the courts 

ruled that under the strict liability doctrine the defendant’s intent is irrelevant.® 

——————————————————— 

Origins of the Laws - 
Ben SS 8 IESE SO TERRE ISR SEER ESROTES TERRE TLE SR IEDR ELE IIT EME LENE LR LIES IIT NBS 

Having examined the historical development of the laws creating white-collar 

crimes, we can now return to the theoretical issue posed at the beginning of this 
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chapter: Are those laws a reflection of society's normative consensus, are theya 

product of a pluralistic struggle among many more or less equal groups, or is 

their principal aim really to protect the privileges of the ruling elite and the cap- 

italist system that supports them? 

The weakness of consensus theory is immediately apparent from the histor- 

ical evidence. Most of the numerous antitrust, consumer protection, campaign 

financing, environmental protection, and worker safety laws were controversial 

issues at the time of their enactment. Many powerful interest groups tried to in- 

fluence the content of those bills and worked to prevent or promote their rati- 

fication. Only a handful of the laws in question can be said to have reflected an 

uncontested social consensus. Even those laws—for example, the prohibitions 

on larceny, embezzlement, and pilferage—can be explained as the products of 

pressure from specific interest groups, albeit with little significant opposition.”° 

Equally damaging to consensus theory is the fact that many activities that vio- 

late society’s “core values” are not prohibited by criminal law. The inadequacies 

of consensus theory should not, however, lead us to conclude that society's norms 

and values played no part in the genesis of these laws. On the contrary, there is 

little doubt that an appeal to the public’s sense of justice and fair play is one of 

the reformers’ most powerful weapons in their battle to restrain the abuses of 

the elite. In the end, however, pressure from special interest groups appears to 

have been the sine qua non of legislative action. 

But if the interest theory provides the best explanation of the creation of these 

“white-collar laws,” which version of it are we to accept—the pluralists who see 

a democratic balance of power at the roots of legal innovation, or the elite the- 

orists and structuralists who see the system operating in the interest of the priv- 

ileged few? The immediate temptation is to say that the pluralists have the better 

case, since the mere existence of laws restricting the activities of the corporate 

elite indicates that no single group controls all facets of the legislative process. 

However, the elite theorists argue persuasively that many of these so-called re- 

forms were of little practical import, and the structuralists point out that even 

the most sweeping reforms may actually work to the advantage of the ruling 

elites by protecting the long-term viability of the system that is the source of 
their privilege. 

More careful analysis shows all sides to be needlessly polemic. Although the 
elite theorists can rightfully claim that many legislative reforms appeared to be 
much more substantive than they actually were, there is no doubt that this net- 
work of legislation contains many provisions that were strongly opposed by sig- 
nificant segments of the corporate elite.”! Although the structuralists are often 
right that such reforms are actually in the long-term interests of the elite, that is 
certainly not universally true. By the same token, the pluralists’ claim that the 
legislative process has been controlled by shifting alliances of groups that ulti- 
mately balance each other out, so that the “will of the people” has prevailed, comes 
much closer to ideology than to empirical fact. Although various reformist groups 
and defenders of the status quo have indeed shifted alliances from time to time 
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and from issue to issue, there can be no doubt that the corporate elite controls 
a vast concentration of political and economic power that dwarfs its opposition. 

To understand the origins of this legislation, we must look beyond the dy- 
namics of interest group politics to the historical forces that lie at the heart of 
the system of industrial capitalism. The social movements that led to the reforms 
discussed here arose out of the dislocations and conflicts caused by the histor- 
ical development of that system. In many cases, traditional segments of society 
threatened by new economic developments still had considerable political power 
to muster in their defense. For instance, both the antitrust movement and the 

more general populist movement of which it was a part represented an attempt 

by small farmers and business people to strike back at the corporations that were 

choking off their means of subsistence. The early reforms prohibiting political 
contributions by corporations also sprang from the same sources. 

The demand for legislation to protect workers, consumers, and the environ- 

ment was stimulated by other facets of the process of industrialization. Tradi- 

tionally, producers and consumers lived together in the same small towns, and 

there was little need for formal consumer protection legislation. If a local mer- 

chant or craftsman used shady techniques to exploit consumers, complaints 

spread quickly through the community and various informal controls could eas- 

ily be brought to bear. With the growth of big cities and mass marketing, the re- 

lationship between producers and consumers was fundamentally altered. The 

consumer movement was part of an effort to find an effective substitute for the 

informal controls of the small town. The growth of industrial capitalism also 

brought about fundamental changes in the techniques of production. As new tech- 

nologies and methods of production sprang up, a frightening array of poisons 

and pollutants was soon being spewed out into the environment. The environ- 

mental movement stemmed from people’s desire to protect themselves from the 

new hazards created by industrial technology and to preserve the quality of their 

environment. 
Thus, conflicts and contradictions in the political economy of industrial cap- 

italism provided the original impetus for the social movements that agitated for 

many new pieces of legislation. The conflicts between producers and consumers, 

labor and business, small farmers and corporations are inherent in industrial 

capitalism, and any changes in the delicate balance between those conflicting 

groups may spur appeals for legislative intervention. But other problems, such 

as environmental pollution, stem directly from industrial technology itself, whether 

asociety’s system of economic organization is capitalistic or not. Yet although such 

general problems may ultimately lead to new legislation, the dynamics of the 

process of law creation soon transform them into a struggle between specific in- 

terest groups, some battling to change, and others to defend the status quo. 

Few, if any, of the antitrust, fair campaign practice, environmental, or consumer 

protection laws examined here would have been passed if large-scale, grassroots 

movements had not pushed for their enactment. In most cases, one version or 

another of these laws was under consideration for years, slowly shuffling from 
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committee to committee until the popular pressure grew great enough to force 

reluctant legislators to vote against the desires of the economic elite—to which 

most of them were tied with both economic and political bonds. 

Because reformers are usually outspent and outmaneuvered by their more 

highly placed opposition, the chances for significant reforms are slim as long as 

the public remains apathetic. But hardships created by the failures and contra- 

dictions of the political economy can arouse the public from its lethargy. The 

emergence of effective leadership has proven to be a key factor in transforming 

popular discontent into the kind of social movements necessary to force reforms. 

These “moral entrepreneurs,” as Howard Becker called them, work to bring dis- 

affected people together in political organizations and to spread public aware- 

ness of social problems.’* Media attention focused on a dramatic disaster or 

scandal has often provided an important rallying point for reform. Deadly phar- 

maceuticals, mine disasters, oil spills, the revelations of the muckrakers, Water- 

gate, and numerous other political scandals have all served to galvanize the 

forces of reform and to cut the ground out from under their opposition. Yet it is 

a reciprocal relationship: Without the efforts of an organized social movement, 

even such a dramatic incident as the Gauley Bridge disaster failed to stimulate 

meaningful reform. 

The legislative history of successful reforms often follows a similar pattern. 

The original efforts of reformers are met with strong resistance from elite inter- 

ests, effectively blocking any legislative action. But if the reformers gain strength 

and continue pushing for action, the elite may come to accept the idea that some 

reform is necessary. Elite interests then begin working to reshape the reformers’ 

proposals in order to minimize their negative impact and/or to win some com- 

pensatory benefits. The final shape of the reforms often emerges from intense po- 

litical infighting about issues of which the public has little knowledge or awareness. 

The power of elite interests can be seen in the fact that most proposed re- 

forms, including many needed to deal with urgent social problems, are never 

enacted. Moreover, many of the reform bills that have been passed were gutted 

of any real content or rewritten to benefit various powerful vested interests. On 

the other hand, even nations in the advanced stages of industrialization retain 

some degree of economic decentralization, and successful reform movements 

often benefit from divisions within the ruling elite. For example, the insurance 
industry has generally supported automobile safety legislation, even though the 
automobile industry has been vehemently against it. A similar split between high- 
sulfur coal producers in the East and low-sulfur producers in the West occurred in 
the battle over the enactment of emission regulations for coal-fired power plants.”3 

The ratification of a new law, even if it is a strong one, is not the end of a suc- 
cessful reform movement. As we shall see in the next chapter, the enforcement 
process plays a critical role in determining whether or not the reforms remain 
symbolic or result in significant social change. This is particularly true because 
of the tendency of many politicians to avoid tough decisions that are likely to 
offend either the organized reformers or the entrenched elites. As a result, many 
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of the lawmakers’ most difficult problems are, as Neal Shover puts it, “transformed 
into administrative problems to be worked out between regulators and the in- 
dustry.”’* It is the result of this administrative struggle that often determines the 
success or failure of a reform movement. 

Review Questions 
LALA AT 

* What are the major theories about the origins of criminal law? What do 
they say about the laws defining the white-collar crimes? 

¢ Describe the historical developments that led to the creation of the laws 
prohibiting the various types of white-collar crime. 

* How has the law’s view of the criminal responsibility of corporations 
changed over the years? 

¢ Are the laws defining the white-collar crimes the product of social consen- 

sus, a pluralistic struggle among many more or less equal interest groups, 
or the domination of a powerful elite? 
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Enforcement 

ost people recognize the importance of the struggle for new legisla- 

tion, but the public is surprisingly naive about the enforcement process. It is com- 

monly assumed that once a new law is enacted, it is more or less automatically 

enforced. Enforcement agencies are seen to be mere servants of the law, carry- 

ing out the dictates of the people as codified by their legislators. But criminolo- 

gists have long recognized that such agencies do not merely enforce the law—they 

create it as well. When resources are allocated to one sort of enforcement and 

not to another, the law as it actually affects the man or woman on the street is 

changed. If enforcement agencies decide that they will not prosecute a certain 

kind of offense, they in effect cancel whatever sanctions the law may contain. 

This question of discretionary enforcement is critical to all criminal justice, 

but especially so for white-collar crimes. The power and influence of the offend- 

ers often make the decision to prosecute a major corporate crime as political as 

the legislative process that created the original law. Even when the enforcement 

process is less overtly political, the huge size and complexity of many white- 

collar offenses—and the chronic shortage of resources for investigation and 

prosecution—may require many difficult decisions about which cases to pursue 

and which to ignore. 

Such complexity also necessitates a much more elaborate enforcement bu- 

reaucracy than is necessary for common street crimes. Local police and prose- 

cutors handle many small-scale occupational crimes, but they are hopelessly 

outmatched by big-time white-collar criminals. The FBI is the only traditional 

law enforcement agency in the United States with the resources to deal with 

major corporate offenders, but it is still more concerned with individual occu- 

pational criminals. The principal responsibility for enforcement of the laws reg- 

ulating the corporate world rests with specially created regulatory agencies, such 

as the Securities and Exchange Commission, the Federal Trade Commission, and 

the Environmental Protection Agency. In addition, many private corporations 

and the leading professions have set up their own structures of self-regulation 

designed to uncover illegal activities within their own ranks, and it is to them 

that we first turn our attention. 
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Self-regulation 

Professionals tend to regard themselves as an independent group of specialists 

whose unique knowledge makes them the only ones qualified to regulate be- 

havior within their occupational fields. Over the years physicians, lawyers, and 

other professional groups have struggled to establish and enhance their profes- 

sional autonomy, and they have succeeded in keeping most of the occupational 

offenses of their members out of the criminal justice system. By their very na- 

ture, the occupational duties of the professional are complex and difficult for 

the outsider to understand. Thus, even in the best of circumstances, a criminolo- 

gist or police investigator might have considerable difficulty in determining 

whether the self-serving actions of a particular practitioner are simply bad judg- 

ment or outright fraud. To add to this problem, many professionals have sought 

to create an aura of mystery about their work and to generate a sense of awe in 

the public mind. This professional mystification has helped to insulate profes- 

sionals not only from the outside “meddling” of the criminal justice system but 

from the complaints of their customers as well. 

A related problem is the spirit of camaraderie and mutual support that exists 

in most professions. Although at first glance such a normal communal spirit hardly 

seems dangerous, it has contributed to the professionals’ reticence to report 

abuses by their colleagues or give legal testimony against them. As one expert 

on discipline in the medical profession put it, “There’s a great reluctance on the 

part of doctors to interfere with another doctor’s reputation and means of liveli- 

hood. The philosophy apparently is that a man’s reputation is more important 

than the welfare of his patients.”' The same attitudes are present in the legal 

profession. As Martin Garbus and Joel Seligman noted, “Attorneys and judges 

generally refuse to report instances of professional misconduct. They will not 

testify against each other. There is a strong tendency to treat serious miscon- 

duct complaints as private disputes between attorney and client.”* Aside from 

the obvious harm such attitudes cause clients, they also make it much harder to 

investigate criminal activity in the professions. 

Professionals enjoy such a high degree of occupational autonomy that some 

sociologists have come to see it as the defining characteristic of a profession. 
Eliot Freidson holds, for example, that “a profession is distinct from the other 
occupations in that it has been given the right to control its own work . . . only 
the profession has the recognized right to declare . . . outside evaluations ille- 
gitimate and intolerable.”* Most recognized professions have won the legal right 
of self-regulation, including the control of licensing and disciplinary proceed- 
ings. Self-regulation has many advantages for the professionals, but few for the 
general public. The boards and agencies charged with controlling professional 
misconduct deflect criminal complaints away from the justice system, thereby 
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protecting fellow professionals from prosecution. Although the agencies of self- 
regulation have strong sanctions at their disposal, their members have generally 
shown great leniency toward their fellows—perhaps on the assumption that they 
themselves might someday be on the other side of a consumer complaint. 

The principal responsibility for regulation of the medical profession lies with 
each state’s board of medical examiners. The boards are composed of physicians 
(in some states a few other medical professionals are included), who are usually 
appointed by the governor on the recommendation of the state medical society. 
The main power of these boards lies in their control of medical licensure. Most 
of their time is devoted to granting licenses to new physicians, but they are also 

charged with taking disciplinary actions against incompetent or unethical prac- 

titioners. Medical examiners generally maintain high standards for the granting 

of a medical license; once a license is issued, however, it is rarely revoked. Once 

admitted to the fellowship of physicians, incompetent or even criminal practi- 

tioners are apt to be given the protection of their colleagues. Of the 770,370 

physicians practicing in the United States in 1999, only 2,696 were subject to se- 

rious disciplinary action—less than one-half of 1 percent of all physicians. Yet a 

report by the National Academy of Sciences estimated that 98,000 hospital pa- 

tients in the United States are killed every year by the medical treatment they 

receive.* A study in the Journal of the American Medical Association found that 

forty of the physicians disciplined for sex-related offenses such as rape, sexual 

molestation, and trading drugs for sex before 1995 were still licensed to practice 
in March of 1997.° Another study found that two-thirds of the doctors disciplined 

in 1995 for substandard, incompetent, or negligent care were allowed to con- 

tinue practicing with little or no restrictions.* It is clear that only the most seri- 

ous kinds of offenses, committed in a blatant and public fashion, result in the 

loss of a medical license. In one notorious case, an eight-year-old Colorado boy 

died during minor surgery after his anesthesiologist fell asleep during the oper- 

ation. It turned out that the doctor had been reported for falling asleep on at 

least six previous occasions, but he was still allowed to practice.’ 

The legal profession regulates itself in much the same manner. In most ju- 

risdictions, the local bar association is responsible for processing complaints and 

initiating investigations of misconduct, but the ultimate responsibility usually 

rests with the courts. Disciplinary proceedings are often prosecuted by a local 

grievance committee and tried by a court-appointed referee. State bar associa- 

tions seldom provide adequate funding for disciplinary agencies, and most place 

complicated procedural obstacles in their way. Consequently, few consumer com- 

plaints receive much action, and the few cases that are brought are extremely 

time-consuming, sometimes taking more than five years from start to finish.® 

Most of the complaints that are brought against American lawyers are dismissed 

without any investigation at all, and only a tiny fraction of the cases that are 

investigated result in any actual sanctions.? One survey found that state bar as- 

sociations investigated approximately 84,000 complaints in 1997, but only 859 
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attorneys were disbarred and 2,327 lesser sanctions handed out. There were more 

than a million lawyers practicing that year, which means that less than 0.08 

percent of the active lawyers in the United States were disbarred.!° A study by the 

Center for Public Integrity published in 2003 reviewed 11,450 appellate court cases 

and found that more than 2,000 new trials were ordered because of serious mis- 

conduct by the prosecutors. However, only eleven prosecutors had their licenses 

temporarily suspended for their misconduct, and only one was disbarred. 

The ABA’s Special Committee on Evaluation of Disciplinary Enforcement, 

chaired by former Supreme Court justice Tom Clark, called the failure of the le- 

gal profession’s disciplinary mechanisms a “scandalous situation,” and went on 

to note, “With few exceptions the prevailing attitude of lawyers toward discipli- 

nary enforcement ranges from apathy to outright hostility. Disciplinary action 

is practically nonexistent in many jurisdictions; practices and procedures are an- 

tiquated; many disciplinary agencies have little power to take effective steps against 

malefactors.”!* A similar committee formed by the Bar of the City of New York 
found that well-placed, influential lawyers largely escaped disciplinary action 

for misconduct, and concluded that “the system catches only the small fish.”!8 
Ironically, the same professional organizations that claim to be watching out for 

the public’s best interest have themselves been involved in repeated criminal 

activities. In the past, medical and bar associations commonly committed an- 

titrust violations such as price-fixing and restraint of trade (see Chapter 2). 

The failure of self-regulation in the accounting profession became a national 

scandal after Enron’s outside auditor, Arthur Andersen, was caught in a massive 

scheme to hide evidence from the SEC of their complicity with Enron’s illegal 

accounting schemes. As numerous other corporations were found to have used 

fraudulent bookkeeping schemes that never seemed to peak the interest of their 

auditors, public pressure forced Congress to act. The Sarbanes—Oxley Act of 2002 

restricted outside auditors from providing the kind of lucrative consulting ser- 

vices Andersen did for Enron, and created a new board to oversee the account- 
ing profession. !4 

A different approach to self-regulation occurs among corporations that uti- 

lize various techniques to root out illegal activities within their organizations. 

While these efforts are often reasonably successful, in most cases their focus is 
almost entirely on occupational crimes. Crimes by the corporation itself (espe- 
cially when initiated by top management) are usually ignored. Many corpora- 
tions in heavily regulated industries now have a compliance division or at least 
a compliance officer whose job is to ensure that the company’s employees con- 
form to the demands of the law. Not only does the operation of an effective 
compliance program reduce the risks of civil liability, but it serves to protect the 
company’s public image and has often been used as an effective bargaining chip 
to head off more intrusive government regulation. John Braithwaite and Brent 
Fisse argue that such self-regulation could be more effective at preventing cor- 
porate crime than government enforcement actions if the corporations were 
legally required to maintain a vigorous compliance program.!5 
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The government bureaucracies set up to regulate various aspects of economic 
behavior have a far greater impact on the problem of white-collar crime than do 
the current attempts at self-regulation. Regulatory agencies have been established 
to do everything from maintaining free competition to protecting the health and 
safety of the public. Indeed, it is these agencies, not the traditional criminal 
justice system, that shoulder most of the burden of bringing organizational of- 
fenders to justice. 

From the legislator’s standpoint, regulatory agencies have two important 

advantages over the criminal justice system. First, they make the lawmaker’s job 

easier by taking over the responsibility for the formulation of specific rules, stan- 

dards, and guidelines. In the case of environmental pollution, for example, pollu- 

tants must be identified, their effects on the public’s health must be determined, 

and safe exposure levels must be set. In addition, numerous other issues con- 

cerning the specific techniques to be used to achieve these goals must be de- 

cided. Although a legislative body could handle such questions, it would be an 

extremely time-consuming task involving matters well beyond the expertise of 

most legislators. But the availability of such expertise is not the only advantage 

legislators have seen in the creation of regulatory agencies. Second, such agen- 

cies provide a convenient place to pass the buck when politicians want to avoid 

making decisions that are likely to be unpopular with an important constituency. 

Regulatory Agencies 
Federal Agencies The primary responsibility for dealing with organizational 
crime, as well as many forms of collective embezzlement and market abuse, rests 

with a diverse group of federal regulatory agencies. Most of the older agencies, such 

as the Interstate Commerce Commission, the Federal Trade Commission, and the 

Securities and Exchange Commission, are organized as independent units under 

the direction of a group of commissioners appointed by the president. The origi- 

nal idea was to put the responsibility for regulatory problems in the hands of a 

group of experts and then to insulate them as much as possible from political in- 

terference. On the whole, however, this approach has failed to live up to its promise. 

The commissions were never really insulated from politics, and many of them be- 

came “captives” of the industries they were supposed to control—doing more to 

promote the interests of the regulated industry than of the public they were sup- 

posed to represent. 

A new generation of reformers, concerned with such issues as environmen- 

tal pollution and consumer protection, argued that a different organizational 

structure was needed. As a result, the newer regulatory agencies, such as the En- 

vironmental Protection Agency (EPA), are usually headed by a single administrator 
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with a staff of assistants who are under much tighter legal restraints than they 

are in the older commissions.!° For example, in order to give the Federal Trade 

Commission (FTC) maximum flexibility to do its job, Congress intentionally re- 

frained from defining the “unfair methods of the competition” it was supposed 

to prevent. Yet the Clean Air Act of 1970 not only mandated that the EPA ad- 

ministrator set specific clean air targets to “protect public health,” but also re- 

quired that those targets be met no later than 1977.'’ Moreover, it gave “any 

citizen” the right to sue the EPA if it failed to carry out the act’s requirements. !8 

Another important difference between the commissions and the newer agencies 

is that the former have much greater freedom from presidential control. Com- 

missioners are appointed for a fixed term and are subject to early removal only 

via congressional impeachment. Administrators, on the other hand, serve at the 

pleasure of the president and may be removed whenever the chief executive de- 

cides to do so.!9 
Space does not allow for a review of all the regulatory bodies that play a role 

in controlling white-collar crime, but we will examine the most important agen- 

cies, one of which is certainly the Federal Trade Commission. When it was created 

in 1915, the FTC was charged with preventing unfair competition and anticom- 

petitive mergers, but over the years it took on responsibility for controlling a 

much wider variety of unfair trading practices, including false advertising, com- 

mercial bribery, and price discrimination. The FTC’s responsibilities in the an- 

titrust field are broadly defined. For example, the law calls on the agency to 

prevent “unfair methods of competition” and to stop mergers whose “effect may 

be to substantially lessen competition or tend to create a monopoly.” Such gen- 

eral language is subject to many different interpretations, and FTC policy has 

tended to make wide swings back and forth as the political climate and the agency’s 

commissioners have changed. 

Because the Antitrust Division of the Justice Department handles many of the 

same kinds of antitrust cases as the FTC, there is considerable duplication of ef- 

fort. The principal difference between the two organizations lies in their tech- 

niques of enforcement. The FTC is limited to civil and administrative action; if 

it decides to pursue a case after it conducts an investigation, it will either initi- 
ate a hearing before an administrative law judge or bring an action in civil court. 
The Antitrust Division of the Justice Department, in contrast, has jurisdiction 
over all criminal cases. Should the FTC decide that one of its cases warrants crim- 
inal action, it can recommend such action to the Justice Department. The final 
decision, however, rests with the attorney general, who is a political appointee, 
not a representative of an independent commission.2° 

The Securities and Exchange Commission (SEC) was created after the stock 
market crash of 1929 in an attempt to restore public confidence in the securi- 
ties market. Although the SEC’s responsibilities have expanded over the years, 
its overall objectives have remained much the same. It is the SEC’s job to pre- 
vent misrepresentation in corporate financial statements and in the sale or ex- 
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change of securities. It also-regulates procedures for the solicitation of proxies, 
enforces restrictions on insider trading, and supervises other aspects of securi- 
ties transactions. The commission has the power to take a wide range of admin- 
istrative actions. After an administrative hearing and a possible court appeal, the 
commissioners can expel members from stock exchanges, revoke the registra- 
tion of brokers and dealers, or censure individuals for misconduct. If the facts 
warrant, they can also recommend criminal prosecution to the Justice Depart- 
ment. The SEC has usually enjoyed far more support from the industry it regulates 
than have other regulatory agencies. Despite frequent objections to specific SEC 
actions or policies, the most influential sectors of the financial community be- 

lieve that the SEC plays an essential role in maintaining the trust on which the 
financial markets depend. 

The Food and Drug Administration (FDA) operates under a very different kind 

of mandate. Rather than economic regulation, the health and safety of the pub- 

lic is its main concern. When it was created in 1906, the FDA made only spot 

checks on food and drugs to detect adulteration or mislabeling. But like other 

regulatory agencies, the FDA found its powers and responsibilities growing over 

the years, usually as a result of the public outcry about deaths from some danger- 

ous new drug. After the sulfanilamide tragedy, the FDA was empowered to take 

steps to ensure that new drugs were safe before they were put out on the mar- 

ket. After the thalidomide case, the FDA was charged with ensuring that drugs 

were not only safe but also effective. The AIDS epidemic created new public pres- 

sures in the opposite direction. As the number of people found to be infected 

with the HIV virus exploded, the victims organized themselves and demanded 

speedier approval of new drugs—even if they have not yet been proven to be ef- 

fective. Unfortunately, in the FDA’s rush to create a “fast-track” approval sys- 

tem for such drugs, it has bowed to pressure from the pharmaceutical industry 

and included many drugs for diseases for which there are already safe and 

proven treatments. 
In approving a new drug, the FDA has the difficult task of weighing its bene- 

fits against its possible dangers. The mere fact that a new drug has hazardous 

side effects is not sufficient to ban its use, because it may, for example, be the 

only effective treatment for a serious disease. Before permitting a drug to be put 

on the market, the FDA requires the manufacturer to conduct extensive tests 

first on laboratory animals and then on small groups of patients under carefully 

controlled conditions. Finally, the drug is released to a limited number of physi- 

cians to see how safe it is in ordinary medical use. Although these procedures 

appear to be careful and cautious, they are seriously weakened by the fact that 

the manufacturer, not the FDA, conducts the original tests. Because drug com- 

panies often have an enormous financial stake in the drugs they test, there is a 

strong motivation to bias the testing procedures or even falsify the data (see 

Chapter 2). Without undertaking its own tests, the FDA has no way of detecting 

such deception. Another serious weakness is the FDA’s lack of authority over 
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physicians. The misuse of prescription drugs accounts for numerous deaths and 

injuries that could well be prevented by more careful control of the way in which 

drugs are prescribed. 

The Consumer Product Safety Commission (CPSC), a much newer agency 

than the FDA, was created to handle all consumer safety problems not already 

being dealt with by other government organizations. (Outside the CPSC’s realm 

are food and drugs, which are the responsibilities of the FDA, and automobiles 

and tires, which are handled by the National Highway Traffic Safety Administra- 

tion.) The CPSC has the responsibility to promulgate regulations protecting the 

public from unsafe products and to enforce both those standards and others cre- 

ated directly by legislative mandate. But unlike the FDA, the CPSC has no power 

to prevent dangerous new products from reaching the market. In most cases, it 

can act only after injuries and deaths have already occurred. 

The Environmental Protection Agency’s original mandate was to deal with air 

and water pollution, but over the years many other tasks have been added to its 

list of responsibilities, including the regulation of solid wastes, pesticides, noise 

pollution, and toxic substances. The EPA was given some very specific congres- 

sional mandates, but the effectiveness of this approach is a matter of debate. On 

the positive side, the mandates have forced the EPA to make controversial de- 

cisions it might otherwise have avoided and to act more expeditiously than many 

other regulatory agencies. The mandates have also proven to be an effective bar- 

gaining chip in the EPA’s attempts to win industry cooperation. On the negative 

side, the deadlines set by Congress may occasionally have forced the EPA to act 

too hastily. Specific legislative mandates reduce the EPA’s flexibility and, in some 

cases, have precluded the use of the most effective means of dealing with a par- 

ticular environmental problem.*! They have also made the EPA more vulnerable 

to time-consuming legal challenges from both environmentalists and polluters.22 
Rosenbaum argues that the EPA’s basic problem is simply that it has been 

given too much to do with too few resources. The environmental statutes “cover 

an enormous range of ecological problems, technical or scientific expertise, reg- 

ulatory activity, and geographic space.”*3 The EPA must regulate approximately 
1,500 hazardous air pollutants under the Clean Air Act. It must evaluate more 

than 50,000 pesticides and test approximately 60,000 potentially hazardous chem- 
icals. The 1990 amendments to the Clean Air Act alone fill 800 pages of small 
print. Rosenbaum also argues that the EPA suffers from excessive oversight from 
more than twenty often hostile congressional committees; deep internal divi- 
sions among the numerous managerial, professional, geographical, and politi- 
cal interests it encompasses; and fragmentation of its authority, which is shared 
with at least twenty-seven other federal agencies.”4 

One factor that sets the EPA apart from most other regulatory agencies is its 
political environment. In addition to a host of lavishly funded industry lobbies 
that attempt to obstruct its regulatory mission (a common problem for most 
such agencies), the EPA must reckon with powerful groups pushing the agency 
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to carry out its statutory goals. This environmental lobby is both well organized 
and well financed—attributes of which few other citizen groups can boast. 

The Occupational Safety and Health Administration (OSHA) was set up “to 
assure so far as possible every working man and woman in the nation safe and 
healthful working conditions.” Its specific duties are to create safety regulations 
for the workplace and to carry out periodic inspections to make sure the regu- 
lations are being followed. Although a reading of the Occupational Safety and 
Health Act of 1970 (the legislation that created OSHA) would lead one to assume 
that the primary issue facing the agency concerns the technological feasibility 

of different safety and pollution control techniques, the real issue has turned out 

to be cost. The agency’s principal objective has often seemed to be to balance 

the safety of workers against the cost of providing safe working conditions. Not 

surprisingly, its decisions have been highly controversial, and few other agen- 

cies have been subject to so great a barrage of criticism. 

The Role of the States 

Even though the lion’s share of the responsibility rests with the federal govern- 

ment, the states play a significant role in the effort to control organizational 

crime. In some cases, the states conduct separate operations that run parallel to 

those of the federal agencies; in others, state and federal efforts are coordinated 

to achieve maximum efficiency. Some states are paid by the federal government 

to perform specific enforcement duties.*° 

States also have their own white-collar crime legislation. For example, most 

states have antitrust laws—fifteen of which actually preceded the Sherman Act.”° 

Every state except Alabama has enacted what are known as “little FTC” laws, 

which cover unfair, deceptive, or anticompetitive business practices; and although 

federal preemption remains a problem, many states have enacted environmen- 

tal or consumer protection laws that significantly strengthen national legislation. 

Organizationally, most states have followed the advice of the National Associa- 

tion of Attorneys General and have given their own attorney general the respon- 

sibility for enforcing those laws. 
In comparison with the states, the federal government obviously has greater 

resources and broader jurisdiction, and often, tougher laws as well. Because the 

states lack both authority over interstate commerce and the financial means to 

handle large-scale complex cases, they have tended to concentrate on smaller 

violations. However, the states have on occasion combined forces against ma- 

jor offenders. In one case involving General Motors, for example, forty-six states 

undertook a joint effort to stop the automaker’s practice of putting the engines 

built by one division in cars bearing the name of another.*’ Another problem for 

the states is that they are more vulnerable to threats by corporate criminals to 

move to another jurisdiction if the law is too vigorously enforced. The states do 

enjoy some advantages over the federal government, however. State enforcement 
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agencies usually stay in better touch with local conditions, and they can gies 

move much more rapidly than can the cumbersome federal bureaucracy.”® 

The Regulatory Process 
Rule Making Unlike traditional law enforcement, many regulatory agencies not 

only enforce the rules but also create them. An appraisal of the effectiveness of 

such agencies thus becomes a far more difficult task. Even the strongest enforce- 

ment effort will have little impact if the regulations themselves are inadequate. 

Although the particulars vary from agency to agency, the process of formal rule 

making is a complex and time-consuming one that usually involves numerous 

staff and research reports, public hearings, and administrative procedures. The 

objective of such lengthy procedural requirements is to make sure that rule mak- 

ers explore all sides of the issue at hand and arrive at a carefully considered judg- 

ment. However, when powerful interest groups utilize obstructionist tactics, the 

final result of this process is often a bureaucratic paralysis that frustrates the 

goals the agency presumably was established to achieve. 

Some of the worst problems of this kind have cropped up at the Occupational 

Safety and Health Administration. Despite the rapidly growing list of potentially 

hazardous substances, since 1972 OSHA has enacted only seventeen final health 

standards—less than one per year.”? This failure of the rule-making process has 

made it impossible for OSHA to ensure the level of occupational safety man- 

dated by its enabling legislation. The FDA has had similar difficulties. The Food 

Additives Amendment requires that “potentially unsafe substances” be tested be- 

fore being used as food additives, and the DeLaney Amendment forbids the mar- 

keting of any substance shown to cause cancer in laboratory animals. However, 

the FDA has repeatedly dodged these requirements by putting potentially haz- 

ardous substances on its list of additives that are “Generally Recognized As Safe” 

(GRAS). For example, the artificial sweeteners known collectively as cyclamates 

were not removed from the GRAS list until fifteen years after they were found to 

cause cancer in animals,2° and the makers of another artificial sweetener, sac- 

charin, won a special legislative exemption shielding their product from the re- 

quirements of the law. Numerous other additives have also been placed on the 

GRAS list even though serious safety questions have been raised about them.3! 
Intense political struggles often occur within a regulatory agency before strong 

new standards are proposed. But even if the proposals do ultimately call for 
tough standards, they are sometimes gutted or completely rejected by other agen- 
cies within the federal bureaucracy or by pressure from the president himself.32 
The Reagan administration, for example, was openly hostile to the regulatory 
process. But because the public support for environmental and safety regulation 
was far too strong for President Reagan to win outright repeal of this legislation, 
he proceeded largely through executive actions. Soon after taking office, Reagan 
ordered the Office of Management and Budget (OMB) to review all new regula- 
tory actions, and specifically required a cost-benefit analysis for every new reg- 
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ulation. Critics charged that these actions transformed agency heads from “pol- 
icy makers to policy pleaders in a tough unsympathetic court.”*3 In addition, the 
Reagan administration used two other important antiregulatory strategies. The 
first, and perhaps most effective, was a concerted effort to make sharp cuts in the 
budgets and staff of regulatory agencies. The second involved the appointment 
of new administrators who were in tune with the administration’s antiregula- 
tory views, which in many cases meant that they were opposed to the objectives 
of the agencies for which they worked.*4 

The first Bush administration was less ideologically opposed to government 

regulation than its predecessor, and the executive review process was weakened 

by a 1990 Supreme Court decision holding that the OMB did not have the legal 

authority to block new regulations proposed by other agencies.*° But like its pre- 

decessor, the Bush administration still allowed politically powerful corporate in- 

terests to stymie legally mandated regulations. The first President Bush created 

a new agency to review proposed regulations known as the Competitiveness 

Council, which functioned as a kind of court of last appeals, allowing powerful 

corporations to block many new regulations that they opposed. 

The Clinton administration subsequently abolished the Competitiveness Coun- 

cil and was generally less inclined to interfere with the rule-making operations 

of the regulatory bureaucracy. Indeed, one of the first priorities of the second 

Bush administration was to suspend, modify, or repeal a host of new environ- 

mental standards promulgated in the last days of the Clinton administration. 

Despite all these problems, the rule-making efforts of the federal regulatory 

agencies have not all been as dismal as might have been expected. The EPA, 

equipped with a strict legislative mandate and prodded by an active environ- 

mental lobby, has created some very significant regulations, and even OSHA and 

the FDA have promulgated standards restricting some of the most obvious threats 

to health and safety. But the fact remains that in most cases the rules made by 

regulatory agencies have fallen far short of the legislative standards they were 

required to meet. 

Investigation and Case Selection 
Once the rules and the standards are in place, the next step is to uncover the vi- 

olations. Compared with traditional street crime, the task of unmasking white- 

collar criminals is far more difficult. For one thing, the wealth and influence of 

many offenders enable them to do a much more effective job of concealing their 

crimes, and the crimes themselves often involve a complex web of economic in- 

teractions that require a great deal of investigative work to reconstruct. A clas- 

sic example of this problem can be found in the antitrust case the FTC brought 

against the oil industry in the early 1970s. The so-called Exxon case consumed 

12 to 14 percent of the agency’s entire antitrust budget.°° However, after eight 

years of investigations and proceedings the case was simply dropped because 

of its “length and complexity.”°’ 
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Another difficulty encountered by regulatory agencies is that the victims of 

organizational crimes often do not know they have been victimized or where to 

direct their complaints if they discover their problem. People who eat food with 

carcinogenic ingredients, buy short-weighted products, or breathe contaminated 

air seldom know with any degree of certainty that they have been the victims of 

a crime. Still, the regulatory agencies receive a large volume of complaints from 

businesses, special-interest groups, and the general public. The problem is that 

those complaints tend to be concentrated in a few narrow areas where the harm 

is most obvious, and many of the most serious types of white-collar crimes fail 

to spur public response. 

To uncover these hidden offenses, regulatory agencies must conduct their own 

investigations—a costly and time-consuming chore for these chronically under- 

funded organizations. In a few industries—such as meatpacking, in which the 

law requires constant inspections—this problem has been resolved by requiring 

that each firm pay the cost of full-time inspectors. This system has obvious fi- 

nancial benefits for the government, but it is also conducive to corruption. A com- 

mon problem is that inspectors come to see the firms they work with day in and 

day out as their real employer and neglect the public interest. Most often, how- 

ever, inspectors are full-time employees of an enforcement division within a 

regulatory agency; accordingly, they examine many different firms and are less 

likely to identify with any single company. The problem here is that the en- 

forcement agencies are grossly understaffed. As one commentator put it, “The 

typical establishment will see an OSHA inspector about as often as we see Hal- 

ley’s Comet.”°® The situation is, moreover, growing steadily worse. While the 

number of workers and the overall economy were undergoing enormous growth, 

a 1999 study by Public Citizen shows that the number of inspections OSHA car- 

ries out every year has declined steadily since 1975.°9 

Despite often meager investigatory resources, the regulatory agencies uncover 

or are made aware of many more violations than they can actually prosecute. 

Regulators are therefore faced with another dilemma: Do they go after the im- 

portant, time-consuming cases and risk possible political reprisals from power- 

ful corporate offenders, or do they pursue the less important cases that can be 

quickly resolved, thus producing the maximum number of convictions to impress 

congressional oversight committees? Even though the latter approach subverts 

the official goals of regulation, it has proven to have a powerful appeal to self- 
interested bureaucrats. The Federal Trade Commission provides a good exam- 
ple of this problem. Numerous reports in the late 1960s and early 1970s argued 
that the FTC was pursuing minor offenders and ignoring the major corporations 
that were doing most of the harm to the public.*° Such attacks, combined with 
the reformist spirit stimulated by the Watergate scandals, led to a revitalization 
of the FTC, which was given new leadership, new programs, and new enforce- 
ment powers.*! The commission then began to pursue more “structural” cases that 
directly attacked the oligopolistic control of major markets. In the 1980s, how- 
ever, the Reagan administration and its supporters in Congress forced the FTC 



Government Regulation 151 

to back off from its aggressive enforcement policy, and none of the structural 
cases were resolved in a manner that provided any real benefits for the con- 
sumer.** Since then the federal government's antitrust efforts have reached near 
paralysis. Economists and corporate officials have argued that antitrust restric- 
tions place an unfair burden on American corporations in an increasingly global 
economy, and no strong consumer lobby arose to challenge those contentions. 
Yet despite a major change in regulatory attitudes and the approval of numer- 
ous huge and probably very anticompetitive corporate mergers, no changes in 
the antitrust laws have been made—government enforcement agencies simply 
chose to ignore the law. 

Regulatory Enforcement 
Once a regulatory agency has decided to pursue a particular case, three courses 

of action are open to it. One is an administrative action, which usually involves 

an official agency hearing before an administrative judge. Representatives of the 

agency and the accused present their cases, and the judge makes a ruling that 

is subject to an appeal to a regular court. The second option is to take civil action 

by bringing suit against the offender in federal court. Finally, the agency can rec- 

ommend that a criminal action be taken by the Justice Department or, in some 

cases, by a federal district prosecutor. Here, as noted earlier, the final decision 

rests with the Justice Department or the individual prosecutor. 

Often an agency will initiate enforcement action by issuing a warning that 

further steps will be taken unless the illegal behavior stops. The agency may also 

enter into negotiations with the offenders, often in conjunction with other civil 

or administrative actions against them. Successful negotiations typically end with 

a corporate offender agreeing to administrative or court decrees banning future 

violations, but not admitting its guilt (an important factor in any future civil ac- 

tions). Corporations that violate consent decrees are then subject to civil action 

by the agency or a contempt citation from the court. Unfortunately, regulatory 

agencies seldom devote sufficient resources to police the consent decrees, and 

most violations go undetected. The Federal Trade Commission resolves about 

80 percent of its cases through negotiations with the offenders. Only about ten 

of SEC cases are referred for criminal prosecution.*? In cases involving faulty 

products, regulatory agencies often seek a recall order under which the corpo- 

ration will agree to repair the defective merchandise. Administrative agencies 

sometimes issue unilateral orders requiring either that remedial action be taken 

to correct past harm or that the offender cease and desist from further illegal ac- 

tions. An agency may also seek a federal court injunction, which is backed by 

the power of contempt. Finally, many kinds of violations may result in fines handed 

down through administrative, civil, or criminal channels, and prison sentences 

may be given to individual offenders by the criminal court. 

Given all these possible responses, the choice of sanctions obviously plays an 

important role in determining whether or not justice is ultimately done. Unlike 
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the decision to pursue a case or not, the choice of sanction is a matter of pub- 

lic record that is easily available to criminologists. Far and away the most com- 

prehensive study of this important issue was conducted by a research team headed 

by Marshall Clinard at the University of Wisconsin that resulted in the book Cor- 

porate Crime, published by Clinard and his associate Peter Yeager in 1980. Work- 

ing with one of the few large government grants ever given for research into 

corporate crime, the Clinard study concluded that corporations were not subject 

to the “full force of the law.”44 The data amassed by the research team showed 

the legal response to be so feeble that in the vast majority of cases, the govern- 

ment was satisfied when the offending corporation merely agreed to stop break- 

ing the law. Few actual punishments were handed out, even for serious corporate 

crimes. The study examined 1,529 sanctions given to 477 of the largest manu- 

facturing firms in the United States in 1975 and 1976. Almost one-half (44.2 per- 

cent) of the “sanctions” involved only warnings, one-fourth (24.6 percent) were 

“future effect orders” usually requiring the corporation to stop its illegal activi- 

ties, and 7 percent were retroactive orders requiring the offenders to take some 

action to rectify the harm their crimes had caused. Thus, more than three-fourths 

(75.8 percent) of the cases involved no actual penalties. Of the remainder, 21 

percent were civil fines, and only 2.4 percent involved criminal fines.*° 

As low as they are, these figures still overestimated the percentage of firms 

that actually were punished. Although in theory fines do constitute a type of 

punitive action, corporate fines seldom equaled the amount of profit made from 

the illegal actions. Four-fifths of the fines in the Clinard study were for less than 

$5,000.46 Moreover, the study found that the size of the fines did not increase 

with the size of the offender. The median fine against the smallest firms in the 

study was $750; for the medium-sized firms, $1,650; and for the largest firms, 

$1,000. A $1,000 fine against a multibillion-dollar corporation cannot be said to 

constitute a punishment in any realistic sense of the word. Some observers have 

argued that the stigma of a criminal conviction is in itself enough punishment, 

but this argument has rarely been applied to the lower-class offenders who com- 

mit most street crimes, and it holds even less weight when the offender is a large, 
impersonal organization. 

Unfortunately, no comprehensive examination of this important issue has 
been done since the Clinard study, but the evidence we do have indicates that 
punishments meted out to white-collar offenders have increased considerably 
since then. One study from the late 1980s found that fines for average corporate 
offenders had increased to about $50,000, but they remained substantially less 
than the losses from the crimes themselves.*’ Today, penalties from the most 
publicized cases now sometimes run into the hundreds of millions of dollars. 
The largest criminal fines yet handed out occurred in May of 1999, when the 
Hoffmann-LaRoche Corporation agreed to pay $500 million as a penalty for its 
involvement in a price-fixing cartel in the vitamin industry (see Chapter 2).45 
Even the penalties in smaller-scale antitrust actions have gone up, as witnessed 
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by the $100 million penalty for fixing the price of two agricultural products given 
the Archer Daniels Midland Company in 1996.*9 Another piece of evidence comes 
from Justice Department data on the prosecution of environmental crimes that 
shows a steady increase in the average fines for those offenses.” Legislative changes 
have also played a part. In 1990, for example, an amendment to the Clean Air 
Act increased criminal fines for violators to a maximum of $250,000 per day for 
individuals and twice that amount for corporations, and provided jail terms of 
up to five years for each offense. 

But although the size of the fines may have increased, virtually everyone fa- 

miliar with the enforcement efforts against corporate criminals agrees that only 

a tiny fraction of the offenses ever result in any kind of sanction. Moreover, even 

what seem to be huge fines are seldom really large enough to discourage po- 

tential criminals. For example, the $100 million penalty against Archer Daniels 

Midland Company just mentioned was the largest such fine ever levied by the 

Justice Department to that point, yet ADM’s stock went up immediately after it 

was announced. Not only was the fine merely a fraction of the money ADM had 

made from its crimes, but the government also agreed to give ADM immunity 

from prosecution for price-fixing in the sale of high-fructose corn syrup, one of 

its leading products.°! But while ADM emerged unscathed from the actions of 
the Justice Department, Dwayne Andreas, ADM’s chief executive at the time the 

price-fixing took place, was not as lucky. In September of 1998, Andreas and two 

other ADM executives were convicted on price-fixing charges and sentenced to 

two years in prison and a fine of $350,000.°" 
Data concerning prosecutions from the savings and loan scandal also indi- 

cate that the government often fails to follow through and collect the fines that 

have been assessed. For example, a 1992 study by the General Accounting Of- 

fice focused on the top 100 referrals for thrift fraud made to the Justice Depart- 

ment. Those cases involved total losses of almost $600 million and resulted in 

219 indictments, 145 convictions, court-ordered restitution of $79 million, and 

$4.5 million in fines. But at the time of that study, only $349,810 in restitution 

and $15,200 in fines had actually been collected, which was less than one-half 

of 1 percent of the total amount.°? 
In addition to action against entire corporations, regulatory agencies can ask 

the Justice Department to prosecute individual executives. But such requests are 

relatively rare and seldom result in actual prison sentences. The Clinard study 

found only fifty-six cases during the two years from 1975 to 1976 in which ex- 

ecutives had been convicted of criminal offenses because of their involvement 

in organizational crimes. Moreover, only sixteen of them served any time in jail.°* 

A study of the antitrust cases brought from 1890 to 1969 reached similar con- 

clusions. Despite explicit criminal sanctions in the Sherman Act, the study found 

that less than half (44.7 percent) of the 1,551 cases brought during that period 

involved criminal charges, and even after a criminal conviction, the chance of 

imprisonment was less than 1 in 20 (4.9 percent).°° On the other hand, although 
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the chances of an average white-collar criminal going to jail are slight, the odds 

that a “notorious” offender whose name is splashed across the headlines will go 

to prison appear to have greatly increased. 

SR LE a ET IAAI DDO LE LEE CLES ILE LLL LL ELL 

The Criminal Justice System 
ELE LE ILD 

Although the regulatory bureaucracy shoulders most of the responsibility for deal- 

ing with organizational crimes, the traditional criminal justice system still plays 

an important role in the effort to control many types of white-collar crime. Police 

and prosecutors at the local, state, and national levels bear the primary responsi- 

bility for taking action against most individual white-collar criminals, and the 

criminal justice system takes over responsibility for corporate crimes when regu- 

latory agencies come to the Justice Department to request criminal prosecution. 

Law Enforcement Agencies 
The local police, who are the front line in the struggle against street crime, have 

much less impact on the problem of white-collar crime. For one thing, most lo- 

cal police departments are too small and ill prepared to deal with the complex- 

ities of major white-collar crime, and even the large urban departments with the 

greatest resources devote surprisingly little effort to this sort of crime. Most ur- 

ban police departments don’t even have a fraud unit, and those that do exist 

tend to be underfunded and understaffed. Further, apart from small size and in- 

adequate resources, local police are often excluded from white-collar cases for 

another reason as well: Because most major white-collar crimes transcend local 

and even state boundaries, the primary jurisdiction usually rests with the fed- 

eral government. 

More than two dozen federal law enforcement agencies exercise jurisdiction 

over some specific kinds of white-collar crime.°° A number of federal departments, 

such as the Veterans Administration, Housing and Urban Development, and 

Defense have an inspector general with the authority to conduct audits and in- 

vestigations. The U.S. Postal Inspection Service focuses on mail fraud, and the 

Criminal Investigation Division of the Internal Revenue Service deals with tax 

fraud. Although there is less than one criminal tax fraud conviction for every 
9,000 civil tax penalties,°“ IRS investigators have proven to be important in bring- 
ing some major white-collar criminals to justice, since tax evasion can some- 
times be the most easily proven offense in a complex web of illegal dealing. 

However, the Federal Bureau of Investigation is the only national agency with 
broad police powers in this area. The FBI’s primary focus in the field of white- 
collar crime has been on the individual occupational offenses, but its overall 
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commitment to white-collar investigations has shifted back and forth with the 
political winds. For most of J. Edgar Hoover’s long tenure as director, the FBI gave 
white-collar crime a low priority. After the Watergate scandals, however, the Bu- 
reau showed a new interest in the problem. In 1980, under Director William Web- 
ster, the Bureau claimed to have allocated 22 percent of its special agents and 
15 percent of its budget to the investigation of white-collar crime,°® but critics 
charged that most of that apparent increase was achieved by merely reclassify- 
ing already existing operations.°? Whatever the case, this commitment lagged dur- 
ing the early years of the Reagan administration, only to be renewed in response 

to the public’s outrage over the savings and loan scandal. The FBI is currently 
involved in the investigation of a wide range of white-collar offenses, including 

public corruption (especially by law enforcement), environmental crime, em- 

bezzlement, health care fraud, fraud in government procurement, securities and 
commodities fraud, and various kinds of “cyber crime.”®° Nonetheless, after the 
terrorist attacks of September 11, 2001, the investigation of white-collar crime 

has clearly been relegated to a position of secondary importance. 

The Prosecutors 

Unlike most street crimes, the bulk of the investigatory work for white-collar cases 

is often handled by the prosecutor’s office, not the police. But the prosecutors, 

like most other parts of the justice system, are often ill prepared to meet the chal- 

lenge posed by white-collar crime. A 1987 survey of California district attorneys 

found that although all the district attorneys’ offices considered the prosecution 

of corporate crimes to be within their jurisdiction, they actually spent very little 

effort on that kind of work. Of the offices that responded, 62 percent prosecuted 

fewer than ten corporate financial offenses a year, and 81 percent prosecuted 

fewer than ten environmental offenses a year.°! 
There is, however, evidence that prosecutions have increased since then. In 

a later survey by the same team of researchers, one-quarter of the local prose- 

cutors surveyed said that prosecutions of corporate crime had increased during 

their tenure of office, whereas only 1 percent said they had decreased.® A na- 
tionwide survey of 100 local prosecutors in larger American communities by the 

National Institute of Justice found that half have special environmental prose- 

cution units and that two-thirds assign at least a part-time prosecutor to envi- 

ronmental offenses.®? Overall federal prosecution for criminal environmental 

offenses has clearly been increasing year by year. In the entire decade of the 

1970s only twenty-five cases were brought; in 1986 that number was ninety-four, 

and by 1993 it had increased to 186.4 
On the other hand, another study found that only about 6 percent of the cor- 

porations prosecuted for federal environmental laws were among America’s 500 

largest companies, even though an estimated two-thirds of them were breaking 

those laws,® and there is no question that the overall level of prosecutions of 

white-collar offenses remains extremely low compared with the frequency and 
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severity of the offenses themselves. In investigating the prosecutions involved 

in the savings and loan scandals, Tillman, Calavita, and Pontell found that only 

one in four of those referred to federal authorities for prosecution in California 

were ever actually indicted, and in Texas that figure was only one in seven.°6 

A growing body of research on the prosecution of white-collar crime is mak- 

ing the reasons for this neglect increasingly clear. One of the strongest limits on 

the prosecution of these cases is lack of sufficient staff and resources. White- 

collar crimes are far more difficult to investigate and prosecute than other of- 

fenses. A study by Donald Scott, for example, found that the average price-fixing 

case took twenty-one months to investigate and twenty-three more months to 

litigate.°” As Michael Benson and his colleagues put it: “It is unlikely that district 
attorneys forgo prosecuting many serious street crimes because the effort is judged 

to be too costly or time-consuming. In corporate cases, administrative costs seem 

to take precedence over the traditional symbolic function of the law to maintain 

moral boundaries.”®’ The problem many prosecutors face is that they are often 
evaluated by the kinds of statistics they produce—such as the number of cases 

prosecuted and the percentage of those cases that bring a conviction. As a re- 

sult, the most attractive strategy is often to prosecute a lot of simple, easy-to- 

win cases and to avoid the big cases against powerful defendants. As Joan Neff 

Gurney concluded, a campaign against white-collar crime “can easily become a 

campaign against small-time con artists, embezzlers, and welfare cheaters un- 

less more emphasis is placed on the quality of the cases as opposed to produc- 

ing good stats.”°9 

Another major factor is the political influence of the big corporations, which 

time and again have been able to divert prosecutorial attention to less contro- 

versial cases. On the local level, the fear of the economic damage a corporate of- 

fender could create by slashing payrolls or moving to another community places 

another powerful inhibition on prosecutorial zeal. In one survey, a surprising 25 

percent of local prosecutors admitted that they allowed local economic con- 

siderations to affect their decisions, and many of the other respondents were 

undoubtedly less than honest in their response. Aside from local conditions, em- 

ployees at all levels of government are often reluctant to antagonize powerful 

corporations because of the lure of a better-paying job they might someday win 
in the private sector. Finally, many prosecutors are simply not very concerned 
about white-collar crime. In one survey, only 4 percent of local prosecutors said 
that white-collar crime was a “very serious” problem.” 

In examining the prosecutions brought as a result of the collapse of the sav- 
ings and loan industry, Tillman, Calavita, and Pontell explored a variety of ex- 
planations of the reasons some suspected offenders were charged and others 
were not. They found that unlike most other types of offenses, “law enforcement 
may have been directed not at crime control but at damage control, the purpose 
of which was to restore confidence in a fraud-ridden industry close to the heart 
of the American economy.”?! 
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The Defense 

Another factor that adds to prosecutors’ reluctance to pursue major white-collar 
cases is the fact that the defendants tend to put up a far stronger legal defense 
than do common street criminals, because if nothing else they usually have far 
more financial resources on which to draw. Kenneth Mann’s excellent study of 
attorneys who defend white-collar cases shows how differently the criminal jus- 
tice system operates when dealing with white-collar and street criminals.’2 In 
theory, the law provides a strict system of procedural safeguards that protects 

all defendants from the vast power of the state. The defendant is supposed to 

be represented by an independent attorney who battles the prosecutor under 

the impartial eye of the presiding judge. But a large body of evidence shows that 

for most street criminals, the justice system actually functions more like an as- 

sembly line than a legal obstacle course. Since most of their clients have only 

limited means, defense attorneys have a strong interest in processing each case 

quickly and going on to the next client. The criminal attorney is also under in- 

tense pressure from the prosecutor and the court to move legal proceedings 
along as rapidly as the overburdened system will permit. The vast majority of 

cases against street criminals never come to trial but are settled by negotiated 
agreement in a process that has come to be known as “plea bargaining.” 

The operation of “white-collar justice” presents a startling contrast. As Mann 

shows, the white-collar criminal’s attorney is intensely adversarial from the mo- 

ment he or she first makes contact with the enforcement agency. Whereas the 

counsel for the average criminal is likely to be extremely limited in the amount of 

time and money that can be devoted to the client, attorneys for white-collar crim- 

inals prepare their cases with painstaking attention to detail, often employing the 

services of private investigators and other professionals. In fact, David Weisburd 

and his associates found that a sample of white-collar defendants from the Yale 

study were three and a half times more likely to have private counsel than was a 

comparable sample of conventional defendants.’* The ratio would have been 
much higher if the study’s definition of white-collar crime had not allowed inclu- 

sion of many low-income defendants who were not “persons of respectability and 

high social status,” as Sutherland’s original definition required (see Chapter 1). 

One of the most important differences between these two types of cases is 

that the attorney of the white-collar criminal gets involved much earlier in the 

case’s progress. While street criminals seldom get an attorney until they are ar- 

rested and charged with a crime, white-collar criminals usually learn about the 

allegations and hire an attorney at a much earlier stage in the legal process. Thus, 

attorneys for white-collar criminals spend most of their effort in preventing 

charges from being filed. Indeed, the white-collar attorneys Mann interviewed 

considered a case to be a failure if their client was charged with an offense, even 

if he or she was later acquitted. The key to this process is what Mann calls 

“information management”—the attempt to conceal incriminating evidence from 



158 Enforcement 

the prosecutor. Not only do the attorneys try to place legal obstacles in the way 

of the government's efforts to gather evidence, but they also tell their clients ex- 

actly which kinds of evidence still in their control would be most damaging if 

revealed. Although it is illegal for attorneys to advise their clients to destroy such 

evidence, the intelligent and well-educated defendants typical of white-collar 

cases hardly need such explicit instructions. 

As a result of all these efforts, suspected white-collar criminals are far less 

likely to actually face criminal charges than are conventional criminal suspects. 

When they are indicted, white-collar defendants and their attorneys are typically 

more adversarial. David Friedrichs estimates that white-collar offenders are about 

four times more likely to refuse a plea bargain and to take their case to trial than 

are other defendants.”4 

The Courts 

The impact of the criminal courts on the problem of white-collar crime is lim- 

ited by the action or inaction of the prosecutors and enforcement agencies. But 

the courts do play an important symbolic role in deciding what kind of punish- 

ment will be meted out in the relatively few cases that do end in convictions. 

One frequent criticism of the courts concerns the common use of the nolo con- 

tendere (no contest) plea. The legal consequences of this plea are similar to those 

of a guilty plea, except that the defendants do not officially admit their guilt, and 

their plea therefore cannot be used as evidence in subsequent civil cases. Although 

this may appear to be a minor difference, it is actually of great importance, be- 

cause the criminal penalties handed down for white-collar crimes are often less 

severe than the civil liabilities such crimes create. The nolo plea deprives the 

victims of white-collar criminals of the benefit of using the government’s inves- 

tigatory efforts in their civil cases. Moreover, the fact that the defendants are 

never forced to admit their guilt tends to reduce the stigma otherwise attached 

to a criminal conviction. Some observers have also charged that judges often 

make a subtle distinction between a defendant who enters a plea of nolo con- 

tendere and one who pleads guilty, and that the former tend to receive a lighter 

sentence.” However, the U.S. Sentencing Guidelines now used in federal courts 

make no distinction between a nolo contendere and a guilty plea.”® 
Sentencing is an area in which a large body of research showing evidence of 

favoritism toward white-collar offenders has accumulated over the years. One 
of the best studies of sentencing was John Hagan and Patrice Parker’s analysis 
of securities violations that occurred over a seventeen-year period in Ontario, 
Canada.”’ By measuring social class on the basis of structural position rather 
than occupational prestige, and by including data on the prosecutors’ decision 
about which charges to bring, these researchers discovered significant differ- 
ences in sentencing among different groups of high-status offenders. The em- 
ployers (those who own a business and hold authority over others) at the top of 
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the structural hierarchy received significantly more lenient sentences than did 
other white-collar offenders. This was primarily because employers were charged 
with less serious offenses than other criminals who had committed crimes of 
equal severity. In contrast, managers (those who hold authority over others but 
do not own the business) received more severe punishment than others. The re- 
searchers also found that the prosecution of securities offenders increased sig- 
nificantly in the post-Watergate era, and they concluded that managers had been 
the primary scapegoats for the public’s demand to crack down on white-collar 
criminals. 

Susan Shapiro’s study of the Securities and Exchange Commission found that 

lower-status offenders were less likely to have legal action brought against them 

for minor offenses, but more likely to be criminally prosecuted for serious of- 

fenses. Although high-status defendants charged with criminal offenses had, on 

the average, committed more serious crimes, they were no more likely to receive 

a jail sentence than lower-status offenders.’® In an analysis of 1,597 cases pub- 

lished in 1994, Albonetti also found that high-status, white-collar offenders were 

more likely to avoid punishment than were low-status offenders.’? One contra- 

dictory conclusion was reached in a 1982 study by Wheeler, Weisburd, and Bode, 

which found that higher-status defendants charged with white-collar crimes 

were more likely to receive jail sentences than were lower-status defendants.®° 
Although there is some disagreement about the reasons for this unexpected find- 

ing, there are two common explanations. First, the study was conducted just af- 

ter the Watergate scandals at a time when concern about white-collar crime was 

unusually high. John Hagan and Alberto Palloni’s examination of the records 

of one federal district court, for example, showed that judges were tougher on 

white-collar offenders after the Watergate scandal than they were before it.8!) 

Second, the study was conducted in urban federal districts with an especially 

high volume of white-collar-crime cases presided over by liberal judges. 

Whatever the social status of the individual offenders, it is clear that those 

charged with white-collar crimes receive more lenient sentences than other of- 

fenders.®? Although dated, the Clinard study of corporate crime is useful because 
it did not include defendants who would normally be considered street crimi- 

nals as the Wheeler, Weisburd, and Bode study did. The study found that only 

4 percent of the sanctions handed out for corporate crimes involved criminal 

cases against individual executives. Of the convicted executives, 62.5 percent re- 

ceived probation, 21.4 percent had their sentences suspended, and 28.6 percent 

received short jail sentences. The average sentence was 37.1 days. Excluding a 

single case in which two six-month sentences were handed out, the remaining 

fourteen defendants received sentences averaging only nine days.8’ McCormick’s 

historical study found that fewer than one in twenty of those convicted on crim- 

inal antitrust charges went to jail.84 Most ironic of all, however, was the fact that 

the first eleven men sent to prison under the Sherman Act were all labor, not 

business, leaders—even though the clear intent of Congress was to restrain big 
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business, not the unions. The first business executive was not sent to prison un- 

der the Sherman Act until 1961—seventy-one years after its enactment.®° 

In an analysis of Medicaid provider fraud, researchers found that even if con- 

victed, defendants in such cases were substantially more likely to escape punish- 

ment than were similarly charged non-white-collar offenders.°° A 1994 study 

directed by Henry Pontell concluded that the median sentence for a defendant con- 

victed of a serious criminal offense in the savings and loan scandal was one-third 

shorter than the sentence for the average burglar.®’ Finally, it is significant that no 

defendant in a white-collar case has ever received the death penalty, even though 

many white-collar crimes have resulted in the deaths of thousands of people. 

There is, nonetheless, evidence that the punishment for white-collar offenses 

has been increasing in recent years. The biggest change has come from the U.S. 

Sentencing Guidelines for the federal courts, which went into effect in October 

of 1987 for individuals and November of 1991 for organizations. These guidelines 

were created in an attempt to restrict judicial discretion and standardize sen- 

tences for all types of federal crimes.®* Although compliance with these guide- 
lines is not mandatory, the Sentencing Commission keeps a record of each 

federal judge’s “downward departures” (sentences that are less than the guide- 

lines recommend), and many judges fear that those who are too lenient will have 

their future promotions blocked by Congress. Under these guidelines, the use 

of probation is sharply restricted and prison sentences are determined by a com- 

plex formula instead of the judge’s individual discretion. The standards have also 

been tightened since their original inception. Most notably, the corporate scan- 

dals touched off by the collapse of Enron in the early years of the twenty-first 

century led to passages of the Sarbanes-Oxley Act, which mandated a significant 

increase in the recommended sentence for fraud that was put into effect in 2003.89 
Although the effects of the federal sentencing guidelines on white-collar de- 

fendants have not yet been systematically studied, anecdotal evidence indicates 

that they have helped increase jail terms for many defendants, especially those 

charged with fraud. For example, in May 2004, not long after the new guidelines 

for fraud went into effect, Jamie Olis, a mid-level financial executive at a Texas 

energy firm, received a twenty-four-year sentence for a fraudulent scheme that 

inflated his company’s cash flow by $300 million.°° A decade before, he undoubt- 
edly would have received a much lighter sentence. The effects of the sentencing 
guidelines are not, however, as straightforward as they might appear. Since well 
over 90 percent of all federal convictions result from plea bargaining, most de- 
fendants are probably not charged with the most serious offence they have com- 
mitted. The prospect of long mandatory sentences may be a good tool to coerce 
a guilty plea from a defendant, but it may also discourage prosecutors from 
bringing criminal charges against many white-collar defendants and make it more 
difficult to obtain a conviction if the defendant refuses to cooperate. Moreover, 
another major goal of the guidelines—to create uniform punishments for all of- 
fenders—has clearly not been met. A 1999 study found enormous differences 
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among the federal courts in different parts of the country. More than eight white- 
collar offenders were sent to prison for every ten who were convicted in the 
Western District of Wisconsin, whereas fewer than three of every ten were sen- 
tenced to prison in the District of New Jersey.9! Those standards also have no 
effect on the fines assessed through civil actions, and as Kenneth Mann argues, 
the lower standard of proof required in civil cases and the declining difference 
between the access to information granted by the courts in civil and criminal 
trials have made civil proceedings against corporate criminals an increasingly 
attractive option.” 

Another example of increasing punishments comes from the extension of 

manslaughter and homicide laws to cover corporations and their agents. As 

pointed out in Chapter 3, such prosecutions never occurred until the 1970s, and 

the first successful conviction did not come until the 1980s. Although this is ob- 

viously an indication of an increasing severity of punishment, such prosecutions 

remains extremely rare.9° A good example of how difficult such cases are comes 

from the charges brought against a Chicago company known as Film Recovery 

Systems—a case that has often been cited as the first successful prosecution of 

corporate executives for criminal homicide. In June 1985, three officials of Film 

Recovery Systems, Inc. were found guilty of murder for the death of an employee. 

The victim was Stefan Golab, a Polish immigrant who worked around vats of so- 

dium cyanide (used to remove silver from old film) in a poorly ventilated factory 

that was in violation of numerous health and safety codes. Golab repeatedly com- 

plained about headaches, nausea, and vomiting, and requested to be transferred 

to another part of the plant. While working near a chemical vat, Golab began shak- 

ing and foaming at the mouth; after being helped outside, he collapsed and died. 

The executives, who had heard numerous complaints from sick workers and 

knew of the safety violations, were found guilty of murder and sentenced to twenty- 

five years in prison and a $10,000 fine.%* But in 1990, an appeals court threw out 
the convictions on what can only be described as a minor legal technicality.°° 

It is, moreover, important to recognize that despite the overall trend toward 

tougher sentences, those charged with white-collar offenses still get far less pun- 

ishment than other offenders. As Table 4.1 shows, between 1997 and 2002 there 

was a slight increase in the length of the prison sentences handed out to defen- 

dants convicted of the offenses the U.S. Sentencing Commission classifies as 

white-collar crimes (fraud, embezzlement, forgery, counterfeiting, bribery, tax 

offenses, and money laundering). But on the average, those sentences were still 

only a third as long as those given for drug offenses, and the white-collar of- 

fenders were significantly more likely to receive probation.?° In 2003, whereas 

91 percent of those convicted of burglary went to prison, only 53 percent of the 

embezzlers and 20 percent of those charged with antitrust violations did. A sim- 

ilar disparity was evident in the length of the sentence among those who were 

incarcerated. The average burglar received thirty months; the embezzlers, sev- 

enteen months; and the antitrust offenders, only seven months.” 
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son Sentence (in months) 

athiosiapnaeanae 

verage Length of Pri 
SASHA 

Violent Offenses Drug Offenses White-collar Offenses* | 

1997 104.7 81 20.2 | 

1998 105.7 78 19.2 : 

1999 97.9 5 20.4 : 

2000 102 74.3 20.5 : 

2001 89.5 71.6 20.8 i 

2002 NA 73.6 21.5 

“Includes fraud, embezzlement, forgery, counterfeiting, bribery, tax offenses, and money 

laundering only. 

Source: Bureau of Justice Statistics, Sourcebook of Criminal Justice Statistics 2002 

(Washington, D.C.: U.S. Government Printing Office, 2003), Table 5.30. 
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Civil Suits by Victims 
LLL ELLE LLL NLL LLL LAE LL 

Civil suits brought by the victims of street crimes are not usually considered to 

be part of the criminal justice process. But with the repeated failures of the gov- 

ernment’s enforcement efforts, such suits have become a significant factor in 

the control of white-collar crime. Indeed, the framers of some regulatory legis- 

lation (e.g., the Sherman Act) actually regarded private suits as an integral part 

of the enforcement process. 

The lawsuits generated by white-collar crimes are usually aimed at one of two 

targets—the violators or the regulatory agencies. The specific legal mandates 

given the newer regulatory agencies have led to the numerous suits claiming 

that those agencies have not lived up to or have exceeded the requirements of 

the law. Business interests, for instance, have mounted a legal challenge to al- 

most every OSHA health regulation,® and the EPA has repeatedly been sued by 
environmentalists seeking tougher action and by polluters seeking the opposite. 

The net effect of this litigation is difficult to gauge, for both the public and the 

corporations have won some important legal victories. However, to the extent 

that all the legal maneuvering tends to slow the enforcement process, it works 

to defeat the goals the regulatory agencies were originally intended to achieve. 

The civil suits brought against corporate offenders have generally had far 
greater impact. We have already discussed the use of civil litigation by regula- 
tory agencies; in addition, businesses bring suits against each other for a wide 
variety of reasons. Of course, most of these cases involve disputes over contracts 
and other everyday business relations, not white-collar crimes. But allegations 
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of fraud, false representation, or antitrust violations are not uncommon. Of all 
types of suits, however, it is probably the fear of tort actions from the victims of 
white-collar crime that imposes the most significant restraints on illicit business 
activity. Indeed, the legislators of the 1890s apparently had such confidence that 
the treble-damage provision of the Sherman Act would stimulate effective civil 
actions that no funds were voted to enforce the act until well into the twentieth 
century. Even though the task of challenging the anticompetitive practices of the 
major corporations has in fact proven far too formidable for individual citizens, 

civil suits have come to play an extremely important role in restraining some 

other types of white-collar crime. 

In the 1960s, the courts began to allow the victims of corporate crimes to band 
together in class-action suits. Such suits have proven to be a powerful weapon 

for the victims of some white-collar crimes. Although decisions by the more con- 

servative courts that followed placed new procedural obstacles in the way of 

class-action suits, they still greatly increase the victims’ chances of legal success. 

Indeed, several law firms now specialize in this difficult kind of litigation in 

the hopes of sharing in the multimillion-dollar judgments that are sometimes 

handed down. 

Along with the development of the class-action suit, another important trend 

has been the growing popularity of product liability litigation. Current laws dif- 

fer substantially from state to state, but individuals who have been injured by a 

defective product, or their survivors, now clearly have the right to sue its man- 

ufacturer for damages. A manufacturer’s liability can run into hundreds of mil- 

lions or even billions of dollars when a widely used product, such as the Ford 

Pinto or the Dalkon Shield, is involved. There has also been an increasing number 

of suits over injuries caused by unsafe working conditions. Although occupa- 

tional injuries and some occupational diseases are covered by workers’ compen- 

sation statutes that restrict private suits, the courts have held that a worker can 

still bring legal action if he or she can show that the company deliberately con- 

cealed information about occupational health hazards. These rulings have, for 

example, opened the door for suits from the tens of thousands of asbestos work- 

ers who are dying from previous on-the-job exposure. 

Despite the huge size of some judgments, civil court actions seldom result in 

compensation for all the victims of a dangerous product. A study of civil suits in 

the nation’s seventy-five largest counties found that in 1992 the defendants won 

only ninety-two professional malpractice suits, 142 product liability suits, and 

202 suits involving toxic substances. The plaintiffs won about three-fourths of the 

toxic substances suits, but only 41 percent of the product liability suits and 30 

percent of the malpractice suits. Moreover, despite the publicity surrounding a 

few multimillion-dollar judgments, the median award to the plaintiff in each 

type of suit was only $101,000, $260,000, and $156,000, respectively.% 

In most cases, individual plaintiffs are outgunned by highly paid corporate 

lawyers whose legal maneuvers often succeed in obstructing entire groups of suits. 

For example, the makers of DES (diethylstilbestrol), a cancer-causing pregnancy 
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drug, were able to win rulings that required the victims to prove which one of 

the 267 manufacturers of DES had made the particular drug they took—a deci- 

sion that blocked most of the victims’ suits. Years of legal battles were required 

before the courts finally formulated a new, and still not universally accepted, le- 

gal doctrine apportioning liability among all the manufacturers based on their 

share of the market.!°° But while the battle dragged on, needy victims were de- 

nied compensation or were forced to accept out-of-court settlements for only a 

fraction of the money they deserved. 

A different sort of legal tactic was used by the Manville Corporation, the 

world’s largest manufacturer of asbestos—a product that has caused hundreds 

of thousands of deaths and injuries to workers and the general public (see Chap- 

ter 2). Despite healthy profits and billions of dollars in assets, the company filed 

for Chapter 11 bankruptcy in August 1982, claiming that it could not pay all the 

potential judgments that might be made against it in the asbestos cases.1°! The 
battle between the company and its victims dragged on for six years before a 

settlement was finally reached and Manville emerged from bankruptcy. At 

the time, many hailed the agreement as a major victory for the victims, since 

Manville agreed to create an independently administered $2.5 billion fund to 

pay off the claims against it. It is now clear, however, that even such a huge sum 

was inadequate to pay for the damage Manville had wreaked, and the adminis- 

trative structure of the fund itself was also deficient. By December 1992, more 

than a decade after the original bankruptcy filing and more than twenty years 

after the dangers of asbestos first won wide publicity, there were still more than 

150,000 victims awaiting payment. Although there is no exact tally, there is lit- 

tle doubt that tens of thousands of victims died before the settlement money 
ever reached them.!°? 

Even without such legal maneuvers and exemptions, civil action takes years, 

and many victims are forced to agree to quick settlements to meet their med- 

ical expenses. Victims are often unaware of their right to sue or cannot for one 

reason or another prove their case. Thus, it is common for a few victims to re- 

ceive large settlements and for many others to get nothing. 

Nevertheless, the threat of civii litigation is one of the strongest controls on 

corporate crime. The potential liability involved in the decision to market an un- 
safe product or expose the public to life-threatening pollutants is staggering, and 
corporations are responding in two different ways. Some corporations have 
come to realize that a better program of product testing, quicker recalls of faulty 
merchandise, and a more cautious approach to the disposal of toxic wastes are 
much cheaper in the long run than public denials and legal maneuvering. On 
the other hand, corporate interests have also attempted to change the law to 
make it more difficult for their victims to win big judgments in court. Such “tort 
reforms” are vigorously supported by a wide range of industries, and despite 
strong opposition from trial lawyers (which is often well funded) as well as con- 
sumer and environmental groups, at least eleven different bills have been en- 
acted at the federal level since 1992 that limit victims’ rights in cases involving 



The Effectiveness of Enforcement 165 

such things as defective aircraft, faulty medical implants, Y2K computer glitches, 
securities fraud, and railroad accidents.!% Ironically, long-established restrictions 
on the right to sue the government make it even easier for the government to 
avoid the responsibility for the victims of its mistakes than it is for the corporations. 

ot en La oe ee 
The Effectiveness of Enforcement 
AAA AAA LLL SELLE ERO EEO LITE IE 

Because government policies and priorities change from year to year and decade 
to decade, and because the dominant patterns of white-collar crime are subject 

to even more rapid change, it is difficult to make a flat statement about the ef- 

fectiveness of the enforcement process. The elitist theorists who claim that the 

criminal activities of the elite receive only token punishment certainly overstate 

their case, but the pluralists’ notion that pressure from other organized inter- 

ests forces the justice system to treat the crimes of the privileged and the crimes 

of the powerless equally are even further from the mark. White-collar justice and 

the crimes it seeks to deter are far too complex a phenomenon to be appraised 

in a few simple generalizations, and a much more detailed analysis is necessary. 

The principal goal of professional self-regulation is clearly to protect the in- 

terests of the professionals, not the public, and it need not concern us further. 

The operations of the various regulatory agencies are of much more importance. 

Some agencies appear to do a reasonably good job of meeting their statutory 

obligations, whereas others seem hopelessly inadequate. Much of this difference 

can be explained by the different configurations of pressure groups with which 

the agencies must contend. The relative success of the SEC can be attributed to 

the fact that, unlike most of the other agencies examined here, it enjoys strong 

business support. Of course, particular rulings and procedures are subject to at- 

tacks from business interests, but on the whole the business elite recognizes the 

need for the kind of control and regulation that the SEC provides. 

The EPA has certainly not had such support. But in addition to the business 

lobby, which opposes its mission, it must confront a well-organized environ- 

mental lobby—a fact that goes a long way toward explaining why the EPA has 

been more successful than many other regulatory agencies. The EPA showed, for 

example, a remarkable resiliency in weathering what can only be described as 

an all-out attack from the Reagan administration and the corporate interests that 

supported it. Not only did Mr. Reagan appoint top administrators, such as agency 

head Anne Buford, who were openly hostile to environmental interests, but he 

slashed the agency’s budget from $5.6 billion in 1980 to $4.1 billion in 1984 (a 

period of high inflation during which total federal expenditures increased more 

than 44 percent). But a scandal forced Buford’s resignation, and the appoint- 

ment of a director more friendly to environmental interests and pressure from 
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Congress and the general public forced the administration to ease up the pres- 

sure on the EPA’s budget. By 1990, the EPA’s budgetary outlays had once again 

reached their 1980 level,!°4 and they have grown substantially since then. None- 

theless, the EPA is still highly vulnerable to political pressure. In 2001 and 2002 

under the Bush administration, there were fewer than a quarter of the average 

number of annual citations issued for pollution during the last years of the Clin- 

ton administration.!°° Although the EPA has shown considerable resiliency in the 

face of determined and powerful opposition, it has still fallen far short of the ur- 

gent task it was created to accomplish. Every year more wilderness is destroyed, 

more animals are driven to extinction, more pollutants are dumped into the en- 

vironment, and more people die from environmentally induced cancers. 

Although its mission is much the same as that of the EPA, OSHA has been 

markedly less successful. OSHA has not promulgated an adequate number of 

regulations to control exposure to dangerous substances, and its enforcement 

efforts have been grossly inadequate. !°° OSHA has also been far less effective than 
the EPA in fending off attacks by its corporate opponents. A major factor in the 

failure of OSHA has been the lack of a grassroots movement for occupational 

safety comparable to the environmental movement. Although rank-and-file union 

members have often expressed concern about this issue, organized labor has 

never accorded top priority to health and safety issues. Conversely, business in- 

terests have mounted strong opposition to any effort to improve working condi- 

tions that involves significant financial costs. 

The FDA presents a mixed picture, because it carries out two different tasks 

in regulating food and drugs. The FDA’s reliance on safety tests conducted by 

the drug manufacturers clearly weakens its regulatory effectiveness, but on the 

whole, the FDA exercises tighter supervision of the U.S. drug market than many 

similar agencies do in other nations. In fact, the international community has 

grown so dependent on the FDA’s supervision of the multinational pharmaceu- 

tical companies that an Australian expert on corporate crime, John Braithwaite, 

concluded that the “FDA is no longer only the guardian of the health of Ameri- 

cans; it is the guardian of the health of the world.”!° 

This situation may, however, be changing. In response to pressure from AIDS 

patients, and, of course, the pharmaceutical industry, the FDA has been slack- 
ening its supervision of the drug market by instituting a “fast-track” approval 
system for promising new drugs. The results have been disastrous. The very first 
drug the FDA assigned for a fast-track six-month review process was Warner- 
Lambert’s Rezulin—a drug combating a disease (diabetes) for which there were 
already many treatments. Rezulin was seen as a drug with a “blockbuster” sales 
potential, and after John L. Gueriguian, the FDA official originally charged with 
reviewing the drug, reached negative conclusions, Warner-Lambert pressured the 
FDA into removing him in November 1996. Once the drug was approved, its high- 
profile status as a fast-track drug made the FDA leadership especially reluctant 
to force its withdrawal from the market. A bitter internal battle raged on for months 
as the evidence built up of the drug’s dangers to the liver. By the time it was fi- 
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nally withdrawn from the-market in 1999, there were sixty-three confirmed fa- 
talities, and an analysis by an FDA epidemiologist put the total figure at 400.1% 

The FDA’s supervision of the quality and healthfulness of the food sold in U.S. 
supermarkets has fallen far, far short of its statutory mandates. The agency has 
failed to issue timely bans on carcinogenic substances, it does not adequately 
inspect the food supply, and it has promulgated lax labeling standards for poten- 
tially hazardous substances. One bright spot is that government regulators have 
made significant improvements in the labeling requirements for fat, calories, and 
other nutritional elements. But unlike the European countries, the FDA bowed 
to industry pressure and has refused to require the labeling of products that con- 
tain genetically engineered food. 

Of all the regulatory agencies, those dealing with antitrust enforcement have 

one of the worst records of failure. Time after time, these agencies have won in- 

significant cases and ignored or lost the important ones. The crux of the prob- 

lem lies in the lack of public involvement. Although many people recognize the 

problems created by the concentrated power of big business, there is little un- 

derstanding of the complex legal technicalities involved in antitrust action. The 

antimonopoly movement of the late nineteenth and early twentieth centuries, 

which helped create the antitrust laws, has long since died away, and antitrust 

violations lack the drama that attracts media attention, as the more violent white- 

collar crimes sometimes do. The only antitrust violation that has received con- 

sistent government attention is price-fixing, and even then the enforcement 

effort has waxed and waned with the changes in the political climate. 

A review of the enforcement efforts of the more traditional branches of the 

criminal justice system presents another complex picture. The available evidence 

on prosecution and sentencing shows that occupational criminals receive more 

lenient treatment than common street criminals. Enforcement agencies devote 

few resources to occupational crimes, and even after cases are filed and defen- 

dants convicted, white-collar offenders still receive lighter punishment. Convicted 

occupational offenders, however, do run a significant risk of imprisonment. In 

contrast, the individuals involved in organizational crimes run far less risk of sig- 

nificant punishment. The data examined in this chapter have shown that only 

a tiny fraction of the accusations brought against the individuals involved in cor- 

porate offenses end up in criminal court, and that even when convictions en- 

sue, the “punishment” is often so insignificant as to be meaningless, at least as 

long as the corporations involved remain financially strong and influential. But 

the failure to prosecute is a far greater problem than judicial leniency. There are 

no statistics on how many serious organizational crimes are never prosecuted, 

but we do know that criminal prosecution is so rare that even the most notori- 

ous and most deadly cases, such as those involving the asbestos and cigarette 

manufacturers, seldom result in criminal charges (see Chapter 2). 

The tort system was never intended to serve as a tool of criminal justice, but 

civil suits by victims have often proven to be a much more effective restraint 

on organizational crime than has the criminal justice system. To confirm this 
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conclusion, one need only compare the minuscule criminal fines often given 

corporate offenders with the huge civil judgments sometimes passed against them. 

Although many factors contribute to this difference, one of the most important 

appears to be the nature of the plaintiffs involved. Even though private litigants 

lack the financial resources of the government enforcement agencies, they usu- 

ally are firmly convinced of the justice of their claims and resolutely pursue the 

maximum possible recompense. In contrast, the government's enforcement ef- 

forts have repeatedly been compromised by political pressure. In the absence 

of unusually strong counterpressure to offset the political influence of the of- 

fenders, the government simply fails to do the job. It would, nonetheless, be a 

mistake to ignore the serious limitations that civil actions by victims have as a 

restraint on white-collar crime. As we have already noted, such tactics represent 

a viable alternative for only a small percentage of those harmed by white-collar 

offenses, and several important types of white-collar crime are seldom if ever 

subject to civil actions. 

Two Case Studies 
SSAA EAE OND REESE A TRON RTI NEE LI NL LE EE EN OD NESSES 

Despite some occasional successes, the broad strokes of our institutional anal- 

ysis and the statistics generated by the justice system have painted a portrait of 

weak and ineffective enforcement. To flesh out this picture, we must explore the 

ways the justice system has dealt with specific cases and the political and eco- 

nomic pressures they generate. This section examines two cases of such enor- 

mous size and scope that they have taken on a historical significance all their 

own. In one of them the enforcement effort was largely successful, and in the 

other it was not. A comparison of the two cases speaks volumes about the true 

nature of white-collar justice. 

Antitrust and the Petroleum Industry 
SPS A SI 

Among the numerous antitrust cases brought against big oil, four stand out as 
serious efforts to break up the concentration of economic and political power 
in the petroleum industry: the early cases brought by the individual states under 
their own antitrust laws; the first federal case, instituted by President Theodore 
Roosevelt; the oil cartel case that began shortly after the end of World War II; 
and the Exxon case instituted by the FTC in the early 1970s. 
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The first legal challenge to the Standard Oil monopoly came in 1889, when 
Ohio attorney general David Watson happened across the text of the Standard 
Oil Trust Agreement in the appendix of a legal treatise. He was surprised to find 
that it violated the law in at least two important ways: First, it created a mo- 
nopoly and was thus void and unenforceable at common law; and second, it 
forced Standard of Ohio to violate its state charter by operating under the di- 
rection of an out-of-state company. Watson took Standard to court, and after an 
extended legal battle, Standard of Ohio was ordered to withdraw from the trust. 

Although it appeared to commentators at the time that a death blow had been 

dealt to the oil trust’s operations in Ohio, the use of delaying tactics combined 

with the court’s failure to set a time limit for withdrawal from the trust allowed 

Standard to continue its operations without substantive change. In response to 

the original court order, Standard merely consolidated some of its companies 
and reshuffled its trust certificates. When Watson’s trust-busting successor, Frank 

Monnett, discovered the deception, he launched a new case against Standard. 
The company’s response was to reorganize itself as a holding company instead 

of a trust and to continue its delaying tactics. Finally, Monnett was replaced by 

an orthodox Republican who refused to continue the case, and the oil trust car- 

ried on with business as usual.!°9 
Texas’s assault on the Standard monopoly was carried out in a very different 

environment from the one in conservative, industrial Ohio. Not only was Texas 

a predominantly agricultural state, but its farmers were undergoing a long period 

of hard times that they blamed on the machinations of the eastern industrial- 

ists. Moreover, Texas had an exceptionally strong antitrust tradition bolstered 

by a constitution that contained explicit antitrust provisions. 

The Texas representative of the Standard Trust, the Waters-Pierce Company, 

was renowned for the ruthless tactics it used against its competitors. The first 

moves against Waters-Pierce were made in 1894 by Governor Jim Hogg, who had 

already received wide acclaim for his contribution to the framing of a new state 

antitrust act. Although the early stages of the enforcement effort were marked 

by considerable ineptness on the part of the state prosecutors, they eventually 

won confirmation of the constitutionality of the Texas antitrust statutes in Feb- 

ruary 1897, a court ruling ordering the revocation of Waters-Pierce’s Texas busi- 

ness license in the same year, and a final victory before the U.S. Supreme Court 

in March 1900. 

After six years of legal battles, it appeared that the trustbusters had finally 

won. Henry Clay Pierce, however, continued to fight to retain control of the lu- 

crative Texas market, and he began cultivating friends in high places. His most 

notable recruit was a rising young congressman, Joseph Bailey, who received more 

than $12,000 in interest-free loans from Pierce and his associates. Bailey was in- 

fluential in persuading new Texas governor Tom Smith to grant Waters-Pierce 

a series of extensions. When the court order could no longer be evaded, Pierce 

reorganized his company, signed an affidavit certifying that Waters-Pierce (the 
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company had not even changed its name) was no longer part of the Standard 

Trust, and won a new business license. The company continued to do business 

as usual in Texas until 1906, when Henry Pierce exploded a bombshell at a Mis- 

souri antitrust hearing by admitting that Standard Oil still controlled his com- 

pany. The Texas attorney general filed suit ten days later and won a conviction 

in June 1907 that resulted in a $1.623 million fine and another revocation of 

Waters-Pierce’s business permit. Although the attorney general later ran for gov- 

ernor on the strength of the successful antitrust case, his success was more ap- 

pearance than reality. Standard continued to operate in Texas through its other 

subsidiaries until 1909, when a court ordered that its holdings in the state be 

placed in receivership and sold. However, it later was discovered that the pur- 

chaser, John Sealy, was himself a trustee of Standard Oil. The Waters-Pierce Com- 

pany, meanwhile, was sold to a St. Louis businessman, Sam Fordyce, who turned 

out to be an old friend of Henry Pierce’s, and together they promptly formed the 

Pierce-Fordyce Oil Association. Thus, although the Texas trustbusters had cer- 

tainly made things difficult for the Standard Trust, they ultimately failed to ex- 

pel the monopoly from their state.!!° 
Altogether, ten states and the Oklahoma Territory filed antitrust suits against 

the Standard Oil combination between 1890 and 1911, but all the suits ultimately 

failed. In Tennessee, the combination dodged a 1909 court order banning Ken- 

tucky Standard from operating in that state simply by transferring its business 

to newly created Louisiana Standard. In 1910, Louisiana Standard sold 85.5 per- 

cent of the kerosene and 81.7 percent of the naphtha and gasoline sold in 

Tennessee. In Kansas, a petition charging Standard of New Jersey with antitrust 

violations led the state supreme court to appoint a commissioner to investigate 

the oil industry. The investigators took an incredible five years to come to the 

obvious conclusion that Standard did in fact monopolize the oil business in that 

state, and even after the report was completed, the attorney general took no ac- 

tion except to negotiate a meaningless consent decree. In 1908, the Missouri 

Supreme Court found three Standard companies guilty of antitrust violations. 

Each company was fined $150,000, the charter of one company based in that 

state (the infamous Waters-Pierce) was canceled, and the business licenses of 

the other two were revoked. But intense economic and political pressure from 
Standard, including suspension of the construction of a large Missouri oil refin- 
ery, forced the court to back down and reverse its decision. 

On the federal level, the passage of the Sherman Act was met with adminis- 
trative apathy. No federal charges were brought against Standard, the nation’s 
most notorious monopoly, for 17 years. Although the act directed federal dis- 
trict attorneys “under the direction of the Attorney General” to institute antitrust 
proceedings against violators, in practice the decision to move against such po- 
litically powerful criminals was made by the president, not by the attorney gen- 
eral. Despite widespread public hostility toward the Standard combination and 
its obvious antitrust violations, Presidents Cleveland and McKinley took no ac- 
tion against the company. This was hardly surprising, for not only were both 
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conservatives strongly allied with big business, but both had received substan- 
tial campaign contributions from Standard.!!! 

The Justice Department finally brought suit against Standard for Sherman Act 
violations in May 1907. Although the case was marked by the same kind of legal 
maneuvering used in the state cases, the government won its final victory in May 
1911, when the Supreme Court unanimously upheld a lower-court decision against 
Standard and ordered the combination dissolved into its constituent companies. 

This decision was widely hailed as a devastating blow to the oil trust. Passing 
largely unnoticed was the fact that the technique of dissolution ordered by the 
Court, on the recommendation of the prosecutor, virtually ensured Standard’s con- 
tinued domination of the petroleum market. One problem with the dissolution 
order was structural. The different companies in the Standard combination had 

always specialized in the production, distribution, or marketing aspects of the 

business; and because the Court broke up Standard along the lines of existing 

companies, the newly created independent firms were virtually required to main- 

tain close business relationships. A more serious problem resulted from the tech- 

nique of stock distribution adopted by the Court. Instead of assigning stockholders 
blocks of stock in one of the new companies, the Court gave each stockholder a pro- 

rated share in each of the new companies. Because just eight stockholders held 

over 50 percent of the shares in Standard, this plan ensured that the same small 

group would own a controlling interest in each of the newly independent com- 

panies. Thus, even the dissolution of Standard Oil failed to break its hold on the 

domestic petroleum market. The question of why the prosecutors proposed such 

an obviously inadequate remedy cannot be answered with the available evidence, 

but one expert concluded that “they were more interested in winning a politi- 

cally important case than restoring competition to the industry.”!!” 
Ironically, some measure of competition was soon to return to the petroleum 

industry—not as a result of the federal court’s actions, but because of the dis- 

covery of large new oil fields in Texas and Oklahoma, which helped spawn the 

Texaco and Gulf petroleum companies. Moreover, Standard’s foreign competi- 

tors, principally Shell and British Petroleum, were also growing stronger. In fact, 

the outbreak of competition eventually became so worrisome to the heads of 

the largest companies that they met in Achnacarry Castle in Scotland to ham- 

mer out the illegal cartel agreement discussed in Chapter 2.'!% 
Details of the operation of the oil cartel were first uncovered by the Federal 

Trade Commission in the early 1950s. Although efforts were made to suppress 

the ensuing report on the grounds of “national security,” the news leaked out 

and parts of the report were soon published. These disclosures came on the heels 

of evidence that some of the big oil companies had cooperated with the Ger- 

mans during World War II. Together, these revelations generated a wave of pub- 

lic hostility that led President Harry Truman to order the Justice Department to 

begin a grand jury investigation of the oil cartel.'!* Shortly before leaving office, 

Truman decided to drop the criminal charges pending against the petroleum 

companies but ordered that the civil action be “vigorously prosecuted.” When 
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President Eisenhower came to office, the oil cartel case, once seen as one of the 

most important cases ever brought by the Antitrust Division of the Justice De- 

partment, was slowly whittled away into insignificance. In the words of the direc- 

tor of the investigation, “The pressures were continuous from month to month, 

sometimes week to week, to downgrade the importance of the prosecution of 

the cartel case.”!15 The final outcome of fifteen years of litigation was what John 

M. Blair, one of the foremost authorities on the petroleum industry, termed a 

“virtually meaningless consent decree.”!!® 

The last major challenge to the oligopolistic power of big oil was a suit launched 

by the FTC shortly after the first “oil crisis” in 1973—another time of strong pub- 

lic resentment against the petroleum industry. The suit charged Exxon and seven 

other major petroleum firms with collusive actions and sought to cut them up 

into separate production, pipeline, refining, and marketing companies in order 

to break their control of oil from wellhead to gasoline pump. Like all matters of 

this nature, the so-called Exxon case was massive and complex, consuming 12 

to 14 percent of the FTC’s entire antitrust budget for much of the 1970s.'!’ De- 
spite this effort, the FTC was hopelessly outmatched and little progress was 

made. The oil industry’s legal team bogged down the government in endless ma- 

neuvers and finally swamped FTC investigators with massive requests for infor- 

mation and documents. With the coming of the Reagan administration, the 

political winds shifted against their effort, and in September 1981 the FTC finally 

gave up. The FTC’s staff report recommended dropping the Exxon case because 

of the obstructionist tactics of the oil companies and the glacial slowness of the 

suit. One staff attorney was quoted as saying that the case “could continue with- 

out a final judgment on the merits or implementation of remedial provisions 

until 15 or 20 years after the filing of the complaint.”!!® 

The effort to prosecute antitrust violations in the petroleum industry has been 

a long and at times intense struggle, with key victories on both sides, but it is 

clear that the interests of the petroleum companies ultimately prevailed. Despite 

all the government’s efforts, the petroleum companies succeeded in minimiz- 

ing competition and maintaining the control of a small cartel. It was not a one- 

sided battle. The antitrust movement did succeed in limiting some of the worst 

abuses of the oil companies, both through direct court action and through the 

companies’ fear of inciting more public demands for government action. But 

the fact remains that corporate interests ultimately defeated the antitrust laws. 

The Rise and Fall of Michael Milken 

From a sociological standpoint, the laws that regulate the securities markets have 
many similarities to the antitrust laws. They both seek to ensure fair competi- 
tion and open markets. The offenses they define are usually well hidden behind 
corporate walls of secrecy, and the victims seldom complain to the authorities. 
Moreover, both sets of laws are complex and technical, and the public often has 
little understanding of the crimes they define. But as occurred after the revela- 
tion of the oil cartel agreements in the 1950s and the collapse of the savings and 
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loan industry in the late 1980s, a wave of public indignation does occasionally 
demand strong enforcement action. 

As we saw in Chapter 2, the fevered financial speculation of the 1980s was ac- 
companied by a crime wave at the highest levels of the American financial com- 
munity. Economists of this era dubbed it a “casino economy” in which the real 
money was not made through constructive investments but through various sorts 
of financial speculation that sought immediate gains regardless of the long-term 
consequences. Although many speculators, takeover artists, and savings and loan 
operations amassed enormous fortunes during this period, Michael Milken clearly 
stands out from the rest. Not only was he the dominant financial figure of this 
era, but he became a national symbol of its excesses. 

The son of an accountant with an amazing memory and a head for figures, 

Milken grew up in a comfortable middle-class suburb of Los Angeles. While still 

an undergraduate at the University of California at Berkeley, he read a histori- 

cal study showing that a portfolio of low-grade, high-interest bonds outperformed 

a comparable portfolio of blue-chip bonds. These so-called junk bonds not only 

became the focus of Milken’s remarkable career, but they were to transform the 

financial landscape of the United States. After graduating from the prestigious 

Wharton School of Business at the University of Pennsylvania, Milken took a job 

with the Wall Street firm of Drexel Burnham Lambert, where he quickly became 

an outspoken advocate of the junk bond. Milken argued that the only problem with 

low-grade debt was its lack of liquidity, and he almost single-handedly created 

a lucrative market for high-yield (junk) bonds. When Milken first started trading 

in high-yield bonds in the 1970s, they were an obscure backwater of Wall Street’s 

financial dealings. But at its peak in the late 1980s the market was more than $200 

billion a year, and Michael Milken controlled 60 to 70 percent of the deals.!!9 
In his early years, Milken saw himself as something of a crusader for eco- 

nomic growth as well as a financier. Milken’s specialty was finding deserving 

companies that had been denied credit by the financial establishment and rais- 

ing funds for them through the high-yield bond market; and he often pointed 

with pride to the jobs these companies helped create. But as Milken grew more 

and more successful, he turned what came to be known as his “money machine” 

to the biggest game around—financing corporate takeovers. By providing bil- 

lions of dollars in junk-bond financing for such “corporate raiders,” Milken fanned 

the flames of the takeover mania that gripped the United States in the 1980s. At 

the time, the corporate raiders claimed that they were performing a public ser- 

vice by dislodging overpaid and underperforming managers from their roosts at 

the top of the corporate pyramid, and wringing more profits out of their stodgy 

corporate targets. In reality, even unsuccessful raids usually left their corporate 

victims staggering under a huge burden of debt. As the takeover era of the 1980s 

came to a close, one corporate target after another collapsed into bankruptcy, 

throwing tens of thousands of workers from their jobs and contributing to the 

pervasive economic malaise of the early 1990s. Even the environment paid a 

price to make those corporate raiders into multimillionaires. One target of a 

Milken-financed raid, Pacific Lumber, reversed its environmentally enlightened 
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policies and quickly set about clearcutting its old-growth redwoods in order to 

pay its junk-bond debt.!2° 

Of course, the mere fact that these activities had devastating economic and 

social consequences does not make them illegal, and Milken probably could have 

built a considerable financial empire without ever breaking the law. But his near- 

total control of the multibillion-dollar junk-bond market and his insatiable de- 

sire to expand his power, wealth, and influence seemed to create irresistible 

temptations for a man who was to all outward appearances an exemplar of eth- 

ical behavior. Even though Milken often deceived (and in some cases cheated) 

his clients, his control of the junk-bond market gave them little choice but to 

continue to deal with him. The complexity of the laws and of the deals Milken 

put together makes it impossible to provide a full listing of his crimes, but in No- 

vember 1990 he pleaded guilty to six felony counts that involved everything from 

security law violations (e.g., filing false disclosure statements) to mail fraud and 

tax violations.!?! Milken was given a stiff ten-year sentence (which was later re- 
duced because of his good behavior in prison) and forced to pay $600 million 

for his crimes. Milken was also the target of numerous civil suits. In March 1992 

he agreed to pay $500 million into a compensation fund, which, it is believed, 

still left him with at least $125 million in his own name and a family fortune es- 

timated at half a billion dollars.'** He was also given a lifetime ban on associat- 
ing with any securities “broker or dealer.” In 1998, several years after his release 

from prison, Milken was forced to pay $47 million to the SEC because a com- 

pany he ran was involved in two banned transactions.!*3 

How did the authorities succeed in bringing one of the richest and most pow- 

erful men in America to justice? As sometimes happens in investigations of syn- 

dicated crime, the case began with a small break that led to the arrest of one 

criminal, who was pressured to inform on bigger criminals, who in turn testified 

against still bigger criminals, until investigators worked their way up to the top 

of the chain. In this case it all began with an anonymous letter to the enforce- 

ment division of the Wall Street firm of Merrill Lynch, charging two of its bro- 

kers in Venezuela with insider trading. Merrill Lynch investigated and notified 

the SEC, which then carried on the case. It turned out that the two traders were 

“piggybacking” (copying the buy and sell orders) on the trades carried out for a 
client of a Swiss bank in the Bahamas. Further investigation revealed that this 
client, known as Mr. Diamond, was actually Dennis Levine, an investment banker 
with Shearson Lehman Hutton and later with Drexel Burnham Lambert. Levine 
eventually pleaded guilty to four felony counts and agreed to cooperate with the 
authorities and implicate others involved in his insider-trading schemes. Chief 
among them was Ivan Boesky, the financial world’s most celebrated speculator 
in takeover stocks. Like Levine, Boesky was eventually sent to prison, and he also 
agreed to inform on others to win a lighter sentence for himself. Prosecutors 
generally demand that informers turn in someone of greater importance than 
themselves to get such deals, and among others Boesky implicated Michael 
Milken. In fact, Boesky went so far as to wear a concealed microphone to record 
one conversation with Milken.!24 
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Milken put on a tenuous defense against the accusations of the investigators. 
His lawyers argued that any criminal charges would come down to a case of 
Milken’s word against that of a convicted felon, and Milken even hired a public 
relations firm to help wage a battle in the media. (The government is, of course, 
legally prohibited from publicly discussing most aspects of a pending legal case 
and was therefore unable to answer many of his charges.) But despite all these 
efforts, the investigators were eventually able to get supporting evidence from 
several of Milken’s former employees, and he agreed to plead guilty to the felony 
charges mentioned earlier.!*5 

Why was the government able to bring Milken to justice when it was so no- 

tably unsuccessful in its actions against the oil companies? Many of Milken’s 

supporters charged that the government’s actions were part of an effort by the 

corporate establishment to stop the upstart Milken and his corporate raiders. It 

is true that Milken, Boesky, Levine, and most of the other key figures in the scan- 

dal were Jews, and most of them no doubt were seen as outsiders by the Waspish 

corporate establishment. There is, however, no evidence to suggest that Milken’s 

downfall was part of a conspiracy or that the investigators had any idea where 

the trail would ultimately lead. If Milken suffered from being an “outsider,” it was 

not that the enforcement agencies were out to get him, but that he lacked the 

political power to force them to back down. Milken and the others involved in 

the scandal were so consumed with their financial concerns that they paid lit- 

tle or no attention to cultivating political influence until it was too late to do 

them much good. Big oil, on the other hand, has long maintained one of Wash- 

ington’s most powerful lobbies. While those involved in the prosecution of the 

oil cartel case reported constant political pressure to back down, those involved 

in the Milken case experienced few such problems aside from the negative me- 

dia attention generated by Milken’s last-minute public relations campaign. In 

fact, the political pressure probably ran in the other direction. The chief prose- 

cutor involved in the case, Rudolph Giuliani, was politically ambitious, and 

Milken’s conviction was clearly a feather in his cap during a period when the 

savings and loan scandal was a hot topic of public concern (several insolvent 

savings and loans were heavy purchasers of Milken’s junk bonds). Thus, while 

Milken’s “outsider” status was not the cause of his legal problems, his lack of 

political influence commensurate with his financial strength left him more vul- 

nerable to the law than better-connected corporate offenders. 

Why Justice Fails 

The evidence leaves little doubt about the failure of the current system to mete 

out equal justice to all offenders. It now remains only to explain why white-collar 

offenders receive the favored treatment outlined in these pages. At a general 
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level, it is clear that the enforcement effort against white-collar crime so often 

fails both because such crimes are hard to detect and because the wealth and 

influence of the criminals enable them to avoid the full weight of the law. A grow- 

ing body of research, however, allows us to go beyond such generalities and to 

specify some of the particular techniques that have been used to stymie the en- 

forcement process. 

Two Red Herrings 

Our first order of business is to dispose of two widely held misconceptions that 

simply do not fit the facts. One is the belief that white-collar crimes are non- 

violent offenses that cause little real harm to the public. If one accepts that as- 

sumption, it follows that fewer enforcement resources should be spent on 

white-collar crimes than on street crimes, which pose a real public danger. But 

the data reviewed in the first chapter of this book clearly show the fallacy of this 

argument. Not only do white-collar crimes cost the public considerably more 

money than do all other types of crime combined, but many white-collar crimes 

are very violent indeed. In fact, the evidence indicates that white-collar offenses 

kill and cripple far more people than all the street crimes put together. 

A more widely accepted derivative of the first argument holds that whatever 

the actual harm caused by white-collar crime, the public is less concerned about 

it than street crime and consequently puts less pressure on the enforcement 

agencies to do a thorough job.'76 But once again the evidence fails to support 
this contention. Although the public is unlikely to show interest in any individ- 

ual crime unless the media publicizes it, decades of opinion polls have shown 

intense resentment about the crimes of those in positions of trust and respon- 

sibility. In a 1969 Harris poll, 68 percent of the people questioned felt that a busi- 

nessman who illegally fixes prices was worse than a burglar, as opposed to only 

28 percent who thought the burglar was worse.!*’ Another survey from the late 
1960s found that the public considers an embezzler to be a more serious of- 

fender than a burglar, prostitute, or looter, but not an armed robber or murderer.!28 
In a 1972 sample, 120 Baltimore residents were asked to rate the seriousness of 

several different criminal acts. “Manufacturing and selling drugs known to be 

harmful to users” and “knowingly selling contaminated food which results in a 

death” were held to be more serious than such crimes as armed robbery or as- 
sault with a gun.!*9 When that study was replicated a decade later in a rural area 
of Illinois, researchers found even stronger resentment against white-collar crim- 
inals. To the Illinois residents, the intentional sale of a contaminated drug that 
results in the death of a user was more serious than forcible rape or selling se- 
crets to a foreign nation.'°° A study that was published by the U.S. Department 
of Justice in 1984 and involved more than 60,000 respondents showed the same 
intense concern about white-collar crime among the general public. For exam- 
ple, a factory that polluted a city’s water supply and killed twenty people was 
ranked seventh out of the 204 offenses studied. This piece of research, like vir- 
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tually all the others, also made it clear that the more physical harm an offense 
causes, the more serious it is considered to be. A factory that killed one person 
with its waste was ranked thirteenth of the 204 offenses and a factory that made 
twenty people sick was ranked thirty-first, whereas a factory that was said only 
to pollute a city’s water without mention of any injuries was ranked sixty-fourth.!3! 
Forty-five percent of respondents in a survey published by the National White 
Collar Crime Center in 2000 said that selling tainted meat that caused one per- 
son to become ill was worse than an armed robbery that caused a serious in- 

jury. In contrast, only 36 percent held the robbery to be more serious. Similarly, 

most respondents held a contract “fraudster” to be a more serious offender than 
a “street” thief (44 percent to 38 percent).!°2 

Evidence also shows that the public favors tougher penalties for white-collar 

offenders than are given out by the justice system. A study by Donald Newman 

asked 178 people to recommend the penalties for a number of actual cases in- 

volving violation of the Food, Drug, and Cosmetic Act. Four out of the five re- 

spondents recommended harsher penalties than were handed down by the 

courts.'53 Don Gibbons’s sample of residents of the San Francisco area showed 
that 70 percent favored prison sentences for antitrust violators and 43 percent 

agreed that incarceration was the appropriate penalty for advertisers who mis- 

represent their products.!** In the Gibbons survey, 85 percent of the respondents 

favored prison sentences for embezzlers, as did 88 percent of the subjects in a 

national sample taken by other researchers at about the same time. In a survey 

taken in Illinois, almost 90 percent of the respondents agreed with the statement, 

“White-collar criminals have gotten off too easily for too many years; they de- 

serve to be sent to jail for their crimes just like everyone else.” On the other hand, 

less than 15 percent agreed with the statement, “Since white-collar criminals 

usually don’t harm anyone, they shouldn’t be punished as much as regular crim- 

inals.”!35 Interestingly, surveys indicate that the people who are least concerned 
about white-collar crime may be those who work in criminal justice agencies. 

When the same questions asked in the Baltimore study mentioned earlier were put 

to a sample of police chiefs!%° and to probation officers and attorneys working 
for criminal justice agencies,!°’ both groups indicated less concern about white- 

collar crime than the general public did. The survey by the National White Col- 

lar Crime Center found that while the public felt that a “fraudster” and a robber 

deserved equal punishment, they believed that the robber was likely to be more 

severely punished.!%8 

Hollow Laws 
A cursory examination of the laws designed to control white-collar crime reveals 

an imposing structure of rules and regulations. But a closer look uncovers nu- 

merous flaws, loopholes, and omissions that benefit elite interests, whereas the 

penalties provided by laws are often inadequate to the tasks they are supposed 

to achieve. 



178 Enforcement 

The courts have occasionally also helped to thwart the enforcement process. 

The Supreme Court’s original ruling that the Sherman Act applied only to “un- 

reasonable” restraints of trade, even though the legislation contained no such 

language, certainly made the federal regulators’ job more difficult, as did the more 

recent decision requiring OSHA investigators to obtain a warrant before inspect- 

ing a workplace that an employer wished to conceal. A long series of court rul- 

ings favorable to advertisers have allowed them to make false statements without 

legal penalty, as long as those statements remain sufficiently general. But by no 

means have the rulings all been one-sided, and court-imposed restrictions do 

not seem to have been as critical to the failure of justice as the inherent short- 

comings in the laws themselves. 

Complaints have often been voiced about the vague, general language in the 

enabling legislation for many regulatory agencies, but a case can be made both 

for and against this practice. On the one hand, the battle over the interpretation 

of ambiguously worded legislation inevitably ends up in court, where elite in- 

terests enjoy the advantages of vast financial resources and the best legal talent. 

On the other hand, it can also be argued that more specifically worded legisla- 

tion cannot deal effectively with the subterfuges white-collar criminals so often 

use to get around the letter of the law. As a congressional report on the original 

proposals to create the FTC put it, there is “no limit to human inventiveness in 

this field. If Congress were to adopt the method of definition, it would under- 

take an endless task.” 89 But whatever the problems inherent in more specific 

legislative mandates, the evidence we have examined shows that the process of 

regulatory rule-making has been thoroughly corrupted by the political influence 

of powerful corporate offenders—both inside the regulatory agencies and in the 

“economic impact” reviews made by other government agencies. 

The penalties available to enforcement agencies vary enormously from crime 

to crime and agency to agency. In many cases even the maximum penalties are 

hopelessly inadequate, and powerful offenders seldom receive the maximum 

possible punishment. As we have seen, however, there is a trend toward much 

larger fines and stiffer penalties to be handed down by criminal courts. Although 

the federal sentencing guidelines have contributed to the increase in penalties 

for convicted white-collar offenders, these offenders still typically receive only a 
fraction of penalties given street criminals who have committed comparable of- 
fenses.'*° Similarly, while the criminal statutes covering such things as man- 
slaughter and murder are slowly being extended to cover corporations as well 
as individuals, actual prosecutions remain extremely rare. 

The Paucity of Resources 
One of the most fundamental reasons for the failure of the enforcement effort 
is a chronic shortage of personnel and resources. Of the more than one-half mil- 
lion police officers and tens of thousands of government prosecutors and en- 
forcement officials in the United States, only a handful are assigned to deal with 
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the nation’s most serious crime problem. The combined manpower of the fraud 
sections of all the federal prosecutors’ offices around the country is only a few 
hundred, yet they must handle the bulk of all federal prosecutions for occupa- 
tional crimes. In the words of August Bequai, “They are asked to do a Herculean 
task, which is far beyond the resources and the power at their disposal.”!4! 

If anything, the situation is worse at the regulatory agencies that carry the ma- 
jor burden for controlling corporate crime.!4* The Consumer Product Safety 
Commission has the staggering responsibility of not only creating regulatory stan- 
dards to ensure the safety of the millions of products sold in the American mar- 

ketplace, but also enforcing those standards. Yet its total staff in 2003, including 

administrators, rule makers, and enforcement agents, was 480 persons.!43 The 

Federal Trade Commission, which is given the similarly gargantuan task of “en- 

suring that competition in the market place is vigorous, free and fair. . . by elim- 

inating threats to fair and honest competition from all sources,” had barely more 

than a thousand full-time positions that year.!44 Moreover, these acute short- 
ages of resources show no signs of easing. The federal agencies with responsi- 

bility for controlling corporate crime had around 26,000 budgeted staff positions 

in 1980, but by 1983 their staff had declined by almost a fifth; and it did not re- 

turn to its 1980 level until the end of the Reagan administration. In 2003, the to- 

tal was still only around 31,500 budgeted positions.'*° That was only a 22 percent 
increase during a period when gross domestic product almost doubled.!4° 

The situation is bad enough in normal times, but when a particularly large 

scandal engulfs the system it can be completely swamped. Such was the case 

with the savings and loan fiasco. One frustrated official told a team of criminol- 

ogists investigating the problems that, “I feel like it’s the Alaskan oil spill. I feel 

like I’m out there with a roll of paper towels . . . the task is so huge, and what 

I’m worrying about is where I can get some more paper towels. I stand out there 

with my roll and I look at this sea of oil coming at me, and it’s so colossal and 

at the same time people are yelling at me, ‘The birds and fish are dying! Do it 

faster!’ I’m going as fast as I can.”!4” 
In addition to the severe shortage of personnel, the fact that government em- 

ployees receive much lower pay than they would in the corporate sector poses 

another serious problem. In the mid-1990’s, for example, a staff lawyer with the 

SEC with ten years’ experience earned only about $70,000 a year, whereas a part- 

ner in a top law firm (the kind that have the corporations the SEC regulates as 

clients) made between $370,000 and $1.4 million.'*® The lure of a higher-paying 

job in private industry has led many government staffers to cultivate the favor of 

private interests at the expense of their legal duty. The salary gap also makes it 

difficult for regulatory agencies to hire top-quality professionals, especially lawyers 

and scientists. For example, Paul Quirk reports that the FDA has had “trouble 

recruiting high-caliber scientific and medical personnel” and has been forced to 

hire many physicians with no expertise in drug research because the agency 

could not match the salaries specialists are paid in private industry.'49 Similar 

problems at the FTC and the Antitrust Division of the Justice Department have 
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led to rapid turnover in their legal staffs and the loss of much of their best legal 

talent.!5° Thus, these agencies are forced to fight long legal battles against some 

of the nation’s best attorneys with a constantly changing team of young, inex- 

perienced lawyers. 

The Personal Advantages of Privilege 

The wealth and influence of white-collar criminals give them a significant ad- 

vantage over the lower-class offenders typically involved in street crime. As we 

have seen, it has often been claimed that the common cultural background shared 

by regulators, prosecutors, judges, and white-collar defendants leads to greater 

leniency than is shown to street criminals. But whether or not high socioeconomic 

status produces more lenient treatment in and of itself, the evidence clearly in- 

dicates that the legal system shows greater leniency toward defendants who 

commit crimes as part of white-collar occupations than toward those who com- 

mit similar nonviolent street crimes. It appears that those who make the laws and 

work in the criminal justice system understand the pressures that lead white- 

collar workers to abuse their positions but have less sympathy for those living 

in the alien world of the street criminal. 

The white-collar defendant’s ability to pay for a first-rate defense—the best 

lawyers, numerous appeals, and if necessary, private investigators and expert 

witnesses—is another factor of critical importance. Many former defendants have 

openly admitted that their ability to “hire the best” was the decisive factor in 

their case. Conklin cites the example of a Texas oil millionaire who admitted that 

he was acquitted on wire-tapping charges because he spent more than $1 mil- 

lion on his defense. A different businessman put it this way: “Law is like a cob- 

web; it’s made for flies and smaller kinds of insects, so to speak, but lets the big 

bumblebees break through. When technicalities of the law stood in my way, I 

have always been able to brush them aside as easy as anything.”!>! 

The Advantages of Corporate Organization 

In addition to the benefits of wealth and status, those involved in organizational 

crimes enjoy another special advantage: The law is written with a strong indi- 

vidualistic bias that makes it difficult to deal with such crimes. To convict some- 
one of a criminal offense, the law normally requires not only that he or she be 
shown to have committed the criminal actions, but also that the person acted 
with criminal intent. For example, a corporate spokesperson who falsely claims 
that a deadly product is safe has committed a criminal act only if he or she knows 
the statement to be false. But someone in public relations would be unlikely to 
be given such information, even if the dangers of the product were common knowl- 
edge in other parts of the organization. Somewhere in the corporate organiza- 
tion there would undoubtedly be an individual who both knew about the dangers 
of the product and ordered or permitted the release of the false statement—but 
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that is extremely difficult to prove. If corporations as a collectivity were put on 
trial, criminal intent (i.e., knowledge that the statement was fraudulent) would 
be much easier to establish. Although there are clear legal precedents for this 
kind of criminal case (see Chapter 2), such charges are seldom filed. 

The evolution of the laws regulating corporate behavior shows that the rights 
and duties assigned to individuals have slowly been extended to corporations 
but that they have been given more of the former than the latter. It is widely held 
that even though corporations can be fined for their crimes, they cannot be im- 
prisoned or executed like individual criminals. But, in fact, corporations can be 

imprisoned in everything but the most literal sense of the word by being placed 

on probation with conditions that tightly restrict their freedom of action, and it 

seems that the court-ordered dissolution of corporations that have repeatedly 

been convicted of serious crimes would be not only feasible but highly appro- 
priate in many circumstances. 

Another important advantage enjoyed by corporate offenders is the potential 

confusion caused by their great size and complexity. Even when a lower-level 

employee is caught red-handed in some illegal activity, it is extremely difficult to 

trace criminal responsibility back to the higher-ups who are ultimately respon- 

sible. Because of this diffusion of responsibility, it is often difficult to identify 

who actually ordered a particular illegal action. Many top corporate managers 

intentionally avoid any direct knowledge of their subordinates’ criminal activi- 

ties, even while indirectly encouraging them. Such was the case in the price- 

fixing conspiracy in the heavy electrical equipment industry. The conspirators 

testified that although their bosses did not order them to fix prices, the com- 

pany demanded a level of profitability that both parties knew could be achieved 

only by illegal means. A special committee of outside experts created by Merck 

& Company reached the same conclusion about middle-level management’s in- 

volvement in international bribery. The committee found that middle managers 

did not usually report their bribery operations to top management “on the as- 

sumption that, despite the atmosphere of acceptance, top management did not 

want to be involved.” !° 

Hidden Crimes 

Secrecy is the white-collar criminal’s first line of defense. Of course, street crim- 

inals also do their best to conceal their crimes, but white-collar criminals enjoy 

some very significant advantages in this endeavor. Unlike the victims of most street 

crimes, the victims of white-collar criminals are often unaware of the causes of 

their problems. Because the costs of such offenses as price-fixing or environ- 

mental pollution are spread over a very large number of people, individual vic- 

tims often suffer so small a loss that they have little to gain in pressing for legal 

action—if they even know they have been victimized. Organizational criminals 

enjoy the added protection of working behind the walls of secrecy that the gov- 

ernment and the corporations erect around themselves. Moreover, the extreme 
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complexity of corporate financial transactions makes it relatively easy to con- 

ceal illegal dealings from overworked government regulators. 

The corporations’ influence on the media also enables them to minimize pub- 

lic awareness of their crimes. Not only are most newspapers and radio and tele- 

vision stations owned by big corporations, but the media’s dependence on 

advertising revenue for financial survival gives corporations with big advertising 

budgets added leverage. Moreover, most white-collar crimes lack the sensation- 

alistic appeal that sells newspapers and boosts television ratings. Relatively “dull” 

crimes that involve powerful corporate interests, such as antitrust violations, 

usually receive minimal media attention despite the huge losses that may be in- 

volved. For example, the 1961 heavy electrical equipment price-fixing case was 

the most highly publicized antitrust case of its time, yet a study of major Amer- 

ican newspapers found that only 16 percent featured the story on pagel, and 

about a third made no reference to it at all.4°3 When Sandra Evans and Richard 

Lundman selected a very similar antitrust case—the folding-carton price-fixing 

scandal of 1976—and replicated the earlier study, they found that although the 

1976 case involved about the same amount of damages over a similar period of 

time, it received even less coverage than its predecessor. They concluded that 

“newspapers protect corporate reputations by failing to provide frequent, promi- 

nent, and criminally oriented coverage of common corporate crimes such as 

price-fixing.” !°4 The media reacted in a similar fashion to the collapse of the sav- 
ings and loan industry. The media was generally very late in beginning its cov- 

erage of the scandal and never gave it the attention its staggering financial costs 

would seem to have warranted.!°° When the California energy crisis first hit in 
2000 and the state underwent rolling blackouts and staggering increases in the 

cost of electricity, the media downplayed the claims by state officials that the 

big energy corporations were manipulating the prices and laid the blamed on 

California’s failure to build new power plants. It was not until May of 2002, when 

the public’s attention had long since turned to other problems, that Enron memos 

leaked out detailing their illegal schemes and the media finally admitted the true 

source of the problem.!5° 

Violent white-collar crimes that leave a dramatic toll of deaths and injuries 

often get more attention, but the press still tends to construct those crimes in 

ways that minimize corporate responsibility. The release of a huge cloud of toxic 

gas by a Union Carbide plant in Bhopal, India, that killed more than 2,000 peo- 

ple was consistently characterized by the American press as a disaster, not a crime, 
and Union Carbide was usually described as the victim, not the criminal. In con- 
trast, the Indian press was far more likely to call Union Carbide negligent and 
irresponsible, and to refer to the incident as criminal activity.!5” Wright, Cullen, 
and Blankenship found a similar pattern of media coverage of the 1991 fire in a 
North Carolina chicken processing plant that killed twenty-five workers and in- 
jured fifty-six others. The media originally attributed the “disaster” to lax enforce- 
ment of health and safety standards, not illegal corporate behavior, and there 
was little publicity when criminal indictments were handed for three company 
officials or when the owner of the plant pleaded guilty to manslaughter.!5° 
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The Techniques of Obstruction 
If their crimes are detected, white-collar criminals use a variety of techniques to 
obstruct the process of justice. One of the most effective is the delaying game. 
A corporation will often refuse to voluntarily turn over data and documents re- 
quested by government regulatory agencies, thus forcing a time-consuming le- 
gal battle to obtain the information. If a court orders that the information actually 
be divulged, the alternative tactic of “overcompliance” is commonly used. In one 
case, IBM responded to a private suit seeking information for an antitrust case 
with more than 75 million pages of material.!59 Many government enforcement 
agencies have also been swamped in a similar sea of paper. Our review of the 

antitrust actions against the petroleum industry showed how that industry used 

an almost endless chain of legal appeals and maneuvers to bog down under- 

staffed government agencies. The effectiveness of this tactic can be seen in the 

FTC’s capitulation in the Exxon case, when the government openly admitted 

that it gave up because the case would take too long to pursue. The delaying 

game has often been used against other regulatory actions as well. Investigative 
reporter Mark Dowie gave the following description of the techniques commonly 

used to combat new government safety standards: “(a) Make arguments in suc- 

cession, so the feds can be working on disproving only one at a time; (b) claim 

that the real problem is not X but Y; (c) no matter how ridiculous each argument 
is, accompany it with thousands of pages of highly technical assertions that will 

take the government months or, preferably, years to test.” 1° 

Some techniques of obstruction are far less subtle. Outright threats and co- 

ercion are often used to prevent the law from being enforced. This is a particu- 

larly effective tactic against state or local cases. Just as Standard Oil threatened 

economic reprisals against the state of Missouri if it continued its antitrust ac- 

tion, so numerous other businesses have threatened to leave states that pursue 

tough enforcement and regulatory actions. Even the federal government is sub- 

ject to this kind of blackmail, when multinationals threaten to move their oper- 

ations to Third World countries that have no effective environmental or safety 

legislation. Another kind of intimidation is brought to bear when corporations 

make dire predictions about the economic damage that regulation would cause. 

But as Mark Green and Norman Waitzman have pointed out, when new regula- 

tions have actually been put into effect, they seldom have produced the eco- 

nomic horrors predicted by the corporations.'®! 

The Corruption of Enforcement 
On top of chronic shortages of resources and all the difficulties inherent in prov- 

ing charges against powerful white-collar defendants, the enforcement process 

is further weakened by its own corruption. A host of political and economic rewards 

may await employees who are willing to neglect their legal responsibilities, 

whereas those who show too much zeal may risk arousing the displeasure of 

their superiors. To complicate matters further, bonds of friendship, sympathy, 
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and common background may give the agents of enforcement reason to pause 

before demanding that the full weight of the law be brought to bear against 

white-collar defendants. 

Political pressure is the elite’s most powerful weapon in its effort to corrupt 

the enforcement process. The history of enforcement in the petroleum indus- 

try, for example, shows that major antitrust cases are seldom initiated without 

prior political approval. The impetus for the major cases against big oil came from 

periodic waves of public indignation, not from routine administrative actions 

on the part of the enforcement agencies. When public concern died down, the 

same cases that were launched with so much fanfare were either settled quietly 

through meaningless consent decrees or simply dropped.'® 
Even the regulatory agencies charged with protecting the health and safety of 

the public operate in the same highly politicized environment. When Assistant 

Secretary of Labor George Guenter wrote a memo to his Nixon administration 

superiors promising to promulgate “no highly controversial standards (cotton 

dust, etc.)” so as to use “the great potential of OSHA as a sales point for fund 

raising and general support by employers,”'®* he was unusual only in his will- 
ingness to put in writing the kinds of political considerations that often guide 

regulatory agencies. Moreover, Guenter’s tactics were apparently highly effec- 

tive: After his nonenforcement pledge, textile interests contributed $1 million to 

Nixon’s reelection effort.!©* Of course, other political forces may push for tougher 
enforcement—particularly after a highly publicized disaster or scandal—but the 

constant, day-to-day pressure usually runs in the other direction. 

Another major source of corruption is the control that corporations often ex- 

ert over the selection of candidates to run the agencies regulating their indus- 

try. To cite one notorious example, the members of the Federal Home Loan Bank 

Board (FHLBB) that supervised the savings and loan industry at the time of its 

collapse were drawn almost entirely from that industry. Until the scandal earned 

almost daily media attention, the U.S. League of Savings Associations (a lobby- 

ing group for the industry) held a virtual veto power over the nominees to head 

the FHLBB.'® But the political pressure on regulatory agencies is not always 
transmitted via politicians and their appointees. Business interests also operate 

effective lobbies aimed directly at the enforcement agencies. These lobbyists at- 

tempt to curry favor with regulators and enforcement officials, often offering free 
seminars, dinners, and travel. 

Corporations also hold out the alluring possibility of high-paying jobs in pri- 
vate industry for those who “understand” business interests. Take, for example, 
the study of the EPA’s pesticide program by the Environmental Working Group. 
The report found that two-thirds of the highest EPA officials who worked in the 
programs since its inception in 1977 received at least part of their paychecks 
from pesticide interests in 1999. Four of the six former assistant administrators 
for Pesticides and Toxic Substances and two of four former directors of the Of- 
fice of Pesticide Programs worked for the pesticide industry, as did a large group 
of former staffers involved in the evaluation of pesticide safety.!®6 This so-called 
revolving door between regulatory agencies and the industries they regulate 
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obviously fosters a pro-business attitude that makes it difficult to pursue tough 
enforcement actions. Moreover, corporations often go far beyond the use of in- 
gratiating lobbyists and the lure of future employment. As the cases described 
in earlier chapters have shown, outright bribery is commonly directed at enforce- 
ment agents—especially field inspectors. Similarly, campaign contributions and 
direct payoffs are used to gain allies among influential politicians outside the 
executive branch who are in a position to obstruct the process of justice. 

Review Questions 
PRAIA AE, 

* How have the professions attempted to regulate themselves? How success- 

ful have those efforts been at stopping white-collar crime? 

* What federal and state agencies are charged with regulating corporate and 

business abuses? Discuss the strengths and weaknesses of the current 
efforts to create and enforce those regulations. 

¢ What role does the criminal justice system play in the control of white- 
collar crime? How effective has it been? 

¢ What impact do civil lawsuits have on the problem of white-collar crime? 

¢ Compare and contrast the case of the antitrust violations in the petroleum 

industry with the case of Michael Milken. 

¢ What are the reasons that the promise of equal justice for street offenders 

and white-collar offenders so often fails to come true? 

Notes 

1. Robert Derbyshire, quoted in Boyce Rensberger, “Few Doctors Ever Report Col- 
leagues’ Incompetence,” New York Times, January 29, 1976, p. 1 passim. 

2. Martin Garbus and Joel Seligman, “Sanctions and Disbarment: They Sit in Judgment,” 
in Ralph Nader and Mark Green, eds Verdicts on Lawyers (New York: Thomas Y. Crow- 

ell, 1976), p. 50. 

. Eliot Freidson, The Profession of Medicine (New York: Dodd Mead, 1970), pp. 71-72. 

. Public Citizen, “20,125 Questionable Doctors.” http://www.citizen.org, August 21, 2001. 

. “Doctors Sanctioned for Sex Offenses Still Practicing, Report Finds,” Corporate Crime 

Reporter, June 22, 1998, p. 1. 

6. Stephen M. Rosoff, Henry N. Pontell, and Robert Tillman, Profit Without Honor: 
White Collar Crime and the Looting of America (Upper Saddle River, N.J.: Prentice 

Hall, 1998), p. 344. 

7. Ibid., p. 434. 

8. Garbus and Seligman, “Sanctions and Disbarment.” 

9. Philip Hager, “Lawyer Discipline Systems Held Inadequate to Protect Public,” Los 

Angeles Times, May 21, 1991, pp. Al, A22; S. G. Bene, “Why Not Fine Lawyers? An 

Economic Approach to Lawyer Disciplinary Sanctions,” Stanford Law Review 43 

(1991): 864-941. 

10. Erin Condon, “HALT Survey Finds Toothless Lawyer Discipline.” http://www.halt. 

org/news/00-summer/page.cfm?pageStIrpg7, July 26, 2001. 

an — WwW 



186 Enforcement 

Me 

Ze 

Wey 

14, 

1135), 

16. 

lite: 

18. 

IIS) 

20. 

fall 

22k 

73) 

24. 

2s 

26. 

Zile 

28. 

29. 

30. 

3 

ye. 

Henry Weinstein, “Prosecutor Misconduct Probed in National Study,” Los Angeles 

Times, June 26, 2003, P. A24. 

Quoted in Garbus and Seligman, “Sanctions and Disbarment.” 

Quoted in Jethro K. Lieberman, Crisis at the Bar: Lawyers’ Unethical Ethics and What 

to Do About It (New York: W. W. Norton, 1978), p. 206. 

AICPA, “Summary of the Sarbanes-Oxley Act of 2002,” November 9, 2004, 

http://www.aicpa.org; Caroly Said, “Bush Can’t Sign Fraud Bill Fast Enough,” San 

Francisco Chronicle, July 31, 2002, pp. Al and A13; CBS News “Corporate Fraud Bill 

Sent to President,” July 25, 2002, http://www.cbsnews.com. 

John Braithwaite and Brent Fisse, “Self-regulation and the Control of Corporate 

Crime,” in C. Shearing and P. C. Stenning, eds., Private Policing (Newbury Park, Calif.: 

Sage, 1987), pp. 221-46. 

Marshall B. Clinard and Peter C. Yeager, Corporate Crime (New York: Free Press, 
1980), p. 76; James Q. Wilson, The Politics of Regulation (New York: Basic Books, 1980), 
pp. 357-94; Bruce Ackerman and William T. Hassler, Clean Coal—Dirty Air (New 
Haven: Yale University Press, 1981), pp. 1-12. 

See Clinard and Yeager, Corporate Crime, p. 76, n. 3. 

Clean Air Amendments of 1970, 304, 42 USC (Supp II 1978). 

See Arthur Belonzi, Arthur D’Antonio, and Gary Helfand, The Weary Watchdogs: Gov- 
ernmental Regulations in the Political Process (Garden City, N.Y.: Avery Publishing 
Group, 1977), pp. 31-32. 

See Mark J. Green, Beverly C. Moore, and Bruce Wasserstein, The Closed Enterprise 
System: Ralph Nader’s Study Group Report on Antitrust Enforcement (New York: 
Grossman, 1972); Suzanne Weaver, “Antitrust Division of the Justice Department,” 
in Wilson, Politics of Regulation, pp. 123-51; Robert A. Katzman, “Federal Trade 
Commission,” in Wilson, Politics of Regulation, pp. 152-87. 

Ackerman and Hassler, in Clean Coal—Dirty Air, provide an insightful examination of 
the effects of the specific legislative mandates on the effort to minimize the air pol- 
lution from coal-generated electric power. 

For example, see Alfred Marcus, “Environmental Protection Agency,” in Wilson, Pol- 
itics of Regulation, pp. 267-305. 

W. A. Rosenbaum, “The Clenched Fist and the Open Hand: Into the 1990s at EPA,” 
in N. J. Vig and M. E. Kraft, eds., Environmental Policy in the 1990s: Toward a New 
Agenda, 2nd ed. (Washington, D.C.: Congressional Quarterly Press, 1994), p. 126. 

Ibid., pp. 121-43. 

Marshall B. Clinard, Peter C. Yeager, Jeanne Brissetts, David Petrashek, and Elizabeth 
Harries, Illegal Corporate Behavior (Washington, D.C.: U.S. Government Printing Of- 
hice; 1979) ele 

Ibid., p. 45. 

For a more detailed description of this case and its outcome, see ibid., p. 45. 

For a good discussion of the role of the states in the enforcement efforts against cor- 
porate crime, see ibid., pp. 41-53. 

Peter Lurie, Marti Long, and Sidney M. Wolfe, “Reinventing OSHA: Dangerous Re- 
ductions in Enforcement During the Clinton Administration,” September 6, 1999, 
Public Citizen, http://www.citizen.org/hrg/PUBLICATIONS/1494.htm. 
James S. Turner, Chemical Feast (New York: Grossman, 1970), pp. 5-29. 
Ibid., pp. 138-68. 

George C. Eads and Michael Fix, Relief or Reform? Reagan’s Regulatory Dilemma 
(Washington, D.C.: Urban Institute Press, 1984), pp. 45-50; Larry N. Gerston, Cyn- 



33: 

34. 

35. 

36. 

SMe 

38. 

ats 

40. 

4l. 

42. 

43. 

44, 

45. 

46. 

47. 

48. 

49. 

50. 

ile 

Bye, 

Bysy, 

54. 

55. 

Notes 187 

thia Fraleigh, and Robert Schwab, The Deregulated Society (Pacific Grove, Calif.: 
Brooks/ Cole, 1988), pp. 42-43. 

Howard Ball, Controlling Regulatory Sprawl: Presidential Strategies from Nixon to 
Reagan (Westport, Conn.: Greenwood Press, 1984), p. 71. 
Gerston, Fraleigh, and Schwab, The Deregulated Society, pp. 53-55. 
David G. Savage, “OMB Can't Block Safety Regulations, Court Says,” Los Angeles 
Times, February 22, 1990, p. A16. 

Katzmann, “Federal Trade Commission,” p. 157. 

Robert L. Jackson, “FTC Drops Huge Antitrust Suit against Eight Oil Firms,” Los 
Angeles Times, September 17, 1981, pp. 1, 13. 

Robert S. Smith, The Occupational Safety and Health Act (Washington, D.C.: Ameri- 
can Enterprise Institute, 1976), p. 62. 

Lurie, Long, and Wolfe, “Reinventing OSHA.” 

For example, Edward F. Cox, Robert C. Fellmeth, and John E. Schultz, The Nader Report 
on the Federal Trade Commission (New York: Baron, 1969); Green, Moore, and Wasser- 
stein, Closed Enterprise System; American Bar Association, Report of the Commission to 
Study the Federal Trade Commission (Chicago: American Bar Association, 1969). 

See Clinard and Yeager, Corporate Crime, p. 77. 

See, for example, Mark Green and Norman Waitzman, Business War on the Law: An 
Analysis of the Benefits of Federal Health/Safety Enforcement, rev. 2nd ed. (Washing- 
ton, D.C.: Corporate Accountability Research Group, 1981). 

Hongming Chen, “Securities and Exchange Commission,” pp. 722-25 in Lawrence 
M. Salinger, ed., Encyclopedia of White-Collar and Corporate Crime (Thousand Oaks, 
Calif.: Sage, 2005). 

Clinard and Yeager, Corporate Crime, p. 122. 

Clinard et al., Illegal Corporate Behavior, p. 291. 

Clinard and Yeager, Corporate Crime, p. 125. 

M. A. Cohen, “Corporate Crime and Punishment: A Study of Social Harm and Sen- 
tencing Practices in the Federal Courts, 1984-1987,” American Criminal Law Review 
26 (1989): 605-62. 

“Hoffmann-LaRoche and BASF to Pay Record Criminal Fines for Participating in In- 
ternational Vitamin Cartel, LaRoche to Pay $500 Million, Highest Criminal Fine Ever,” 
Corporate Crime Reporter, May 24, 1999, p. 3. 

Kurt Eichenwald, “Archer Daniels Agrees to Big Fine for Price Fixing,” New York 
Times, October 15, 1996, pp. Al, C3. 

Michael A. Verespej, “The Newest Environmental Risk: Jail,” Industry Week, January 
22, 1990, pp. 47-49; Patrick Lee, “Exxon Indictment Unusual in Many Ways, Experts 
Say,” Los Angeles Times, March 2, 1990, p. D2. 

Robert Sherrill, “A Year in Corporate Crime,” in Criminology 99/00 (Guilford, Conn.: 

Duskin 1999), pp. 108-13. 

Rebecca S. Katz, “Archer Daniels Midland,” in Lawrence M. Salinger, ed., Encyclope- 

dia of White-Collar and Corporate Crime (Thousand Oaks, Calif.: Sage, 2005), pp. 

51-52. 

Robert A. Rosenblatt, “U.S. Recoups Only Fraction of Funds from S&L Frauds,” Los 

Angeles Times, February 7, 1992, pp. Al, A23. 

Clinard and Yeager, Corporate Crime, p. 291. 

Albert E. McCormick, “Rule Enforcement and Moral Indignation: Some Observations 

on the Effects of Criminal Antitrust Convictions upon Societal Reaction Processes,” 

Social Problems 25 (October 1977): 30-39. 



188 Enforcement 

56. 

Ole 

58. 

Sie), 

60. 

61. 

62. 

63. 

64. 

65. 

66. 

67. 

68. 

69. 

70. 

(Al 

Wer 

oe 

74. 

os 

Wo: 

David O. Friedrichs, Trusted Criminals: White Collar Crime in Contemporary Society 

(Belmont, Calif.: Wadsworth, 1996), pp. 272-73. 

D. Burnam, A Law unto Itself: The IRS and the Abuse of Power (New York: Random 

House, 1989), p. 79. 

William H. Webster, “An Examination of FBI Theory and Methodology Regarding 

White Collar Crime Investigation and Prevention,” American Criminal Law Review 

17 (Winter 1980): 275-86. 

D. R. Simon and S. L. Stewart, “The Justice Department Focuses on White Collar 

Crime: Promises and Pitfalls,” Crime and Delinquency 30 (1984): 91-106. 

http://www.fbi.gov 

Michael L. Benson, William K. Maakestad, Francis T. Cullen, and Gilbert Geis, “Dis- 
trict Attorneys and Corporate Crime: Surveying the Prosecutorial Gatekeepers,” pa- 
per presented at the meetings of the American Society of Criminology, Montreal, 

November 1987. 

Michael L. Benson, William K. Maakestad, Francis T. Cullen, Local Prosecutors and 

Corporate Crime (Washington, D.C.: National Institute of Justice, January 1993). 

Environmental Crime Prosecution: Results of a National Survey (Washington, D.C.: 
National Institute of Justice, December 1994). 

Yingyi Situ and David Emmons, Environmental Crime: The Criminal Justice Sys- 
tem’s Role in Protecting the Environment (Thousands Oaks, Calif.: Sage, 2000), pp. 
147-48. 

R. W. Adler and C. Lord, “Environmental Crimes: Raising the Stakes,” George Wash- 
ington Law Review 59 (1991): 781-891. 

Robert Tillman, Kitty Calavita, and Henry Pontell, “Criminalizing White Collar Crime 
Misconduct: Determinants of Prosecution in Savings and Loan Fraud Cases,” Crime, 
Law and Social Change 26 (1997), pp. 53-76. 

Donald W. Scott, “Policing Corporate Collusion,” Criminology 27 (1989): 559-87. 

Benson et al., “District Attorneys and Corporate Crime: Surveying the Prosecutorial 
Gatekeepers.” 

Joan Neff Gurney, “Factors Influencing the Decision to Prosecute Economic Crime,” 
Criminology 23 (November 1985): 623. 

Benson et al., “District Attorneys and Corporate Crime: Surveying the Prosecuto- 
rial Gatekeepers”; Michael L. Benson, Francis T. Cullen, and William K. Maakestad, 
“Local Prosecutors and Corporate Crime,” Crime and Delinquency 36 (1990): 
356-72. 

Robert Tillman, Kitty Calavita, and Henry Pontell, “Criminalizing White Collar Mis- 
conduct: Determinants of Prosecution in Savings and Loan Fraud Cases,” Crime, Law 
and Social Change 26 (1997): 53-76. 

Kenneth Mann, Defending White Collar Crime: A Portrait of Attorneys at Work (New 
Haven: Yale University Press, 1985). 

David Weisburd, Stanton Wheeler, E. J. Waring, and Nancy Bode, Crimes of the Mid- 
dle Class (New Haven: Yale University Press, 1991), p. 100. 

Friedrichs, Trusted Criminals, p. 315. 

See Clinard and Yeager, Corporate Crime, pp. 285-86; Bureau of National Affairs, 
“White Collar Justice: A BNA Special Report on White Collar Crime,” United States 
Law Week 44 (April 13, 1976): 12. 

Gary S. Green, “Sentencing Guidelines,” in Lawrence M. Salinger, ed., Encyclopedia 
of White-Collar and Corporate Crime (Thousand Oaks, Calif.: Sage, 2005), pp. 732-37. 



aie 

78. 

wos 

80. 

81. 

82. 

83. 

84. 

85. 

86. 

87. 

88. 

89. 

90. 

oir 

92: 

93: 

94. 

Oi) 

96; 

97: 

98. 

he) 

Notes 189 

John Hagan and Patrice Parker, “White Collar Crime and Punishment: The Class 
Structure and the Legal Sanctioning of Securities Violations,” American Sociological 
Review 50 June 1985): 302-16. 

Susan P. Shapiro, “The Road Not Taken: The Criminal Prosecution for White Collar 
Offenders,” Law and Society Review 19 (1985): 179-217. 

C. A. Albonetti, “The Symbolic Punishment of White Collar Offenders,” in G. S. 
Bridges and M. A. Myers, eds. Inequality, Crime and Social Control (Boulder: West- 
view Press, 1994), pp. 269-82. 

Stanton Wheeler, David Weisburd, and Nancy Bode, “Sentencing the White Collar 
Offender,” American Sociological Review 47 (October 1982): 641-59. 

John Hagan and Alberto Palloni, “‘Club Fed’ and the Sentencing of White Collar Of- 
fenders,” Criminology 24 (1986): 603-22. 

Bureau of Justice Statistics, Compendium of Federal Justice Statistics, 1999 (Wash- 
ington, D.C.: U.S. Department of Justice, 2001), Table 5.25. 

Clinard and Yeager, Corporate Crime, p. 291. 

McCormick, “Rule Enforcement and Moral Indignation.” 

See Hans B. Thorelli, The Federal Antitrust Policy: Origination of an American Tra- 
dition (Baltimore: Johns Hopkins University Press, 1955). 

Robert Tillman and Henry N. Pontell, “Is Justice ‘Collar-Blind’? Medicaid Provider 
Fraud,” Criminology 30 (1992): 547-74. 

Henry N. Pontell, Fraud in the Savings and Loan Industry: White Collar Crime and 
Government Response (Washington, D.C.: National Institute of Justice, 1994). 

See Gary S. Green, “Sentencing Guidelines,” in Lawrence M. Salinger, ed., Encyclo- 
pedia of White-Collar and Corporate Crime (Thousand Oaks, Calif.: Sage, 2005), pp. 
732-37. 

“Corporate Crime: Bosses Behind Bars,” The Economist, June 12, 2004, pp. 59-60. 

“Sentencing of White Collar Criminals Varies Widely Throughout the Federal System, 
Report Finds,” Corporate Crime Reporter, November 8, 1999, p. 3. 

Kenneth Mann, “Procedure Rules and Information Control: Gaining Leverage over 
White Collar Crime,” in Kip Schlegel and David Weisburd, eds., White Collar Crime 
Reconsidered (Boston : Northeastern University Press, 1992), pp. 332-51. 

Ibid. 

Leo G. Barrile, “Determining Criminal Responsibility of Corporations,” paper pre- 
sented at the American Society of Criminology, San Francisco, November 1991. 

Barbara J. Hayler, “Criminal Prosecution of Corporate Crime: The Illinois Corporate 
Murder Case,” paper presented at the meetings of the Western Political Science As- 
sociation, Eugene, Oregon, March 20-22, 1986; Larry Green, “3 Officials Guilty of Mur- 
der in Cyanide Death at Plant,” Los Angeles Times, June 15, 1985, pp. 1, 5; Ray Gibson 
and Charles Mount, “3 Former Executives Guilty in Cyanide Death,” Chicago Tri- 
bune, June 15, 1985, pt. I, pp. 1, 5. 

Barrile, “Determining Criminal Responsibility of Corporations.” 

Bureau of Justice Statistics, Sourcebook of Criminal Justice Statistics 2002 (Washing- 

ton, D.C.: U.S. Government Printing Office, 2003), Table 5.30. 

Ibid., Table 5.25. 

Steven Kelman, “Occupational Safety and Health Administration,” in Wilson, Poli- 

tics of Regulation, p. 259. 

Carol J. DeFrances et al., Civil Jury Cases and Verdicts in Large Counties (Washing- 

ton, D.C.: Bureau of Justice Statistics, July 1995). 



190 Enforcement 

100. 

101. 

102. 

103. 

104. 

105. 

106. 

107. 

108. 

109. 

110. 

Tk 

WZ, 

113. 

114. 

TANS). 

116. 

WING 

118. 

119. 

120. 

120 

2 

123. 

See Cynthia Laitman Orenberg, DES: The Complete Story (New York: St. Martin’s 

Press, 1982), pp. 137-57; Edwin Chen, “Liability Suits: Few Guidelines,” Los Angeles 

Times, October 6, 1982, p. 1 passim. 

Henry Weinstein, “Manville Move Brings Asbestos Battle to Head in Courts and Con- 

gress,” Los Angeles Times, August 27, 1992, pt. IV, p. 1 passim; Martin Boron, “As- 

bestos Maker Files for Bankruptcy, Cites Lawsuits,” Los Angeles Times, October 6, 

GSP your, IG jayeh Ih, ksi. 

Reuters, “Court Rejects Settlement for Manville Trust,” Los Angeles Times, December 

5 aloo2. pal2: 

“Tort Reform, In Great Detail,” Nader 2000, http://www.votenader.org/issues/ 

tort_full.html, July 26, 2001. 

U.S. Bureau of the Census, Statistical Abstract of the United States, 1991 (Washing- 
ton, D.C.: U.S. Government Printing Office, 1991), p. 321. 

Seth Borenstein, “How Has America’s Environment Fared under Bush?” San Luis 
Obispo Tribune, October 18, 2004, p. A7. 

“Number of OSHA Inspections Under Clinton Less than During Any Prior Adminis- 
tration, Report Finds,” Corporate Crime Reporter, September 13, 1999, p. 3. 

John Braithwaite, Corporate Crime in the Pharmaceutical Industry (London: Rout- 
ledge and Kegan Paul, 1984), p. 277. 

David Willman, “The Rise and Fall of the Killer Drug Rezulin,” Los Angeles Times, 
June 4, 2000, p. 1A passim; “Public Citizen Calls for Criminal Investigation of Warner- 
Lambert Over Rezulin Diabetes Drug. FDA Doctor’s Job on the Line,” Corporate Crime 
Reporter, March 20, 2000, p. 1; David Willman, “FDA’s Approval and Delay in With- 
drawing Rezulin Probed,” Los Angeles Times, August 16, 2000, p. 1A passim. 

Bruce Bringhurst, Antitrust and the Oil Monopoly: The Standard Oil Cases, 1890-1911 
(Westport, Conn.: Greenwood Press, 1979), pp. 10-39. 

Ibid., pp. 40-68; Carl Solberg, Oil Power (New York: Mason/Charter, 1976), pp. 52-54. 

Solberg, Oil Power, p. 49. 

Bringhurst, Antitrust and the Oil Monopoly, p. 147. 

For details, see John M. Blair, The Control of Oil (New York: Vintage Books, 1976), pp. 
54-71. 

Burton I. Kaufman, The Oil Cartel Case: A Documentary Study of Antitrust Activity in 
the Cold War Era (Westport, Conn.: Greenwood Press, 1978), pp. 19-37. 

Quoted in Blair, Control of Oil, p. 75. 

Ibid. 

Katzmann, “Federal Trade Commission,” p. 157. 

Robert L. Jackson, “FTC Drops Huge Antitrust Suit against Eight Oil Firms,” Los 
Angeles Times, September 17, 1981, pt. I, pp. 1, 13. 

James B. Stewart, Den of Thieves (New York: Simon & Schuster, 1991), pp. 43-47; Con- 
nie Bruck, The Predators Ball (New York: Penguin Books, 1988), pp. 286-87, 356. 

Stewart, Den of Thieves, pp. 185-86. 

James Bates and Paul Richter, “Stiff Prison Term Surprises Foes, Friends Alike,” Los 
Angeles Times, November 22, 1990, pp. D1, D3; Stewart, Den of Thieves, p. 437. 
Scot J. Paltrow, “Judge Stuns Milken with 10-Year Sentence,” Los Angeles Times, No- 
vember 22, 1990, pp. Al, A27; Victor F. Zonana, “Judge Approves Milken—Drexel Set- 
tlement Plan,” Los Angeles Times, March 10, 1992, pp. D1, D4. 

Wee. Attorney White Finds that Milken Did Not Violate Probation, But He Will Pay 
$47 Million to Settle SEC Charges,” Corporate Crime Reporter, March 2, 1998, [Os 



124. 

2S. 

126. 

LWA 

128. 

W298 

130. 

i} — 

W32: 

ils }o. 

134. 

135. 

136. 

TS 

138. 

139" 

140. 

141. 

142. 

143. 

Notes 191 

Paul Richter, “Wall St. Scandal Leaves Many to Cope with Shame,” Los Angeles Times, 
December 25, 1988, p. IV, pp. 1, 5; Stewart, Den of Thieves, pp. 231-98. 
Stewart, Den of Thieves, pp. 299-443; Platrow, “Judge Stuns Milken with 10-Year 
Sentence.” 

Various versions of this argument can be found in George B. Vold, Theoretical Crim- 
inology (New York: Oxford University Press, 1958), p. 259; Ernest W. Burgess, “Com- 
ment,” American Journal of Sociology 46 (July 1940): 38; Vilhelm Aubert, “White Collar 
Crime and Social Structure,” American Journal of Sociology 58 (November 1952): 265; 
and Marshall B. Clinard and Richard Quinney, Criminal Behavior System: A Typol- 
ogy (New York: Holt, Rinehart and Winston, 1967), p. 137. 

“Changing Morality: The Two Americas: A Louis Harris Poll,” Time 93 (June 6, 
1969): 26. 

Joint Commission on Correctional Manpower and Training, The Public Looks at 
Crime and Corrections (Washington, D.C.: Joint Commission on Correctional Man- 
power and Training, 1968). 

Peter Rossi, Emily Waite, Christine Berk, and Richard Berk, “The Seriousness of 
Crimes: Normative Structure and Individual Differences,” American Sociological Re- 
view 39 (1974): 224-37. 

Francis Cullen, Gregory Clark, Bruce Link, Michael Mathers, Jennifer Niedospial, and 
Michael Sheahan, “Dissecting White Collar Crime: Offense Type and Punitiveness,” 
International Journal of Comparative and Applied Criminal Justice 9 (Spring 1982): 
16-27. 

. Bureau of Justice Statistics, Bulletin: The Severity of Crime (Washington, D.C.: U.S. 
Government Printing Office, January 1984). 

National White Collar Crime Center, The National Public Survey on White Collar 
Crime (Morgantown, W.V.: National White-Collar Crime Center, 2000), pp. 12-13. 

“Changing Morality.” 

Don C. Gibbons, “Crime and Punishment: A Study of Social Attitudes,” Social Forces 

47 June 1969): 395. 

Francis I. Cullen, Richard A. Mathers, Gregory A. Clark, and John B. Cullen, “Public 
Support for White Collar Offenders: Blaming the Victim Revisited?” Journal of Crim- 
inal Justice 11 (1983): 481-93. 

Henry Pontell, Daniel Granite, Constance Keenan, and Gilbert Geis, “Seriousness of 
Crimes: A Survey of the Nation’s Chiefs of Police,” Journal of Criminal Justice 13 
(1985): 1-13. 

Richard McCleary, Michael J. O’Neil, Thomas F. Epperlein, Constance Jones, and 
Ronald H. Gray, “Effects of Legal Education and Work Experience on Perceptions of 
Crime Seriousness,” Social Problems 28 (February 1981): 276-89. 

National White Collar Crime Center, The National Public Survey on White Collar 
Crime (Morgantown, W.V.: National White-Collar Crime Center, 2000), pp. 18-19. 

U.S. House of Representatives, Report 1142, 63rd Cong,, 2nd sess. 19, 1914, as quoted 

in Clinard and Yeager, Corporate Crime, p. 76. 

Bureau of Justice Statistics, Sourcebook of Criminal Justice Statistics 2002 (Washing- 

ton D.C.: U.S. Government Printing Office, 2003), Table 5.30. 

August Bequai, White Collar Crime: A 20th Century Crisis (Lexington, Mass.: Lexing- 

ton Books, 1978), p. 150. 

For data on the EPA see, Situ and Emmons, Environmental Crime, p. 149. 

Appendix: Budget of the United States Government, Fiscal Year 2003 (Washington, 

D.C.: U.S. Government Printing Office, 2002). 



192 Enforcement 

144. 

145. 

146. 

147. 

148. 

149. 

150. 

Merle 

1523 

153. 

154. 

iUS¥e3, 

156. 

IS 

158. 

159; 

160. 

161. 

162. 

163. 

164. 

165. 

166. 

Ibid. 

Calculated from data given in the federal budgets. These figures are for the FDA, 

OSHA, CPSC, EPA, NHTSC, FTC, and the Antitrust Division of the Justice Depart- 

ment. The exact totals for allocated full-time positions are 25,818 for 1980; 20,864 for 

1983; 29,041 for 1992; 25,358 for 1996; 30,611 for 1999; and 31,505 for 2003. 

Data for GDP from U.S. Department of the Census, Statistical Abstract of the United 

States, 2003 (Washington, D.C.: GPO, 2004), p. 438. 

Tillman, Calavita, and Pontell, “Criminalizing White Collar Misconduct,” p. 71. 

Scot J. Platrow, “The Revolving Door,” Los Angeles Times, March 13, 1994, pp. D1, D4, 

D6. 

Quirk, “Food and Drug Administration,” p. 207. 

See Katzmann, “Federal Trade Commission,” p. 175. 

Quoted in Frank Pearce, “Crime, Corporations, and the American Social Order,” in 
Ian Taylor and Laurie Taylor, eds. Politics and Deviance: Papers from the National 
Deviancy Conference (Baltimore: Penguin Books, 1973), p. 22. 

Quoted in John Braithwaite, Corporate Crime in the Pharmaceutical Industry (Lon- 
don: Routledge and Kegan Paul, 1984), p. 9; Clinard and Yeager, Corporate Crime, pp. 
279-80. 

“Notes and Comment: Corporate Crime,” Yale Law Journal 71 (December 1961): 
288-89. 

Sandra S. Evans and Richard J. Lundman, “Newspaper Coverage of Corporate Price- 
Fixing: A Replication,” Criminology 21 (November 1983): 529-41. 

E. Hume, “Why the Press Blew the S&L Scandal,” New York Times, May 24, 1990, p. 
A25; L. Martz, “S & Ls: Blaming the Media,” Newsweek, June 25, 1990, p. 42. 

Nancy Rivera Brooks, Thomas S. Muligan, and Tim Reiterman, “Memo Shows Enron 
Role in Power Crisis,” Los Angeles Times, May 7, 2002; Richard Simon, Ricardo Alonso- 
Zaldivar, and Tim Reiterman, “Enron Memos Stir Calls for Wider Investigation,” Los 
Angeles Times, May 8, 2002. 

Michael J. Lynch, Mahesh K. Nalla, and Keith W. Miller, “Cross-Cultural Perceptions 
of Deviance: The Case of Bhopal,” Journal of Research in Crime and Delinquency 26 
(1989): 7-35. 

John P. Wright, Francis T. Cullen, and Michael B. Blankenship, “The Social Con- 
struction of Corporate Violence: Media Coverage of the Imperial Food Products Fire,” 
Crime and Delinquency 41 (1995): 20-36. 

Lewis Beman, “IBM’s Travails in Lilliput,” Fortune (November 1973): 158. 

Mark Dowie, “Pinto Madness,” in Jerome Skolnick and Elliot Currie, eds. Crisis in 
American Institutions, 4th ed. (Boston: Little, Brown, 1979), pp. 33-34. 

Green and Waitzman, Business War on the Law. 

On this point, see Bringhurst, Antitrust and the Oil Monopoly. 

Green and Waitzman, Business War on the Law, p. 99. 

Ibid., p. 108. 

Kitty Calavita and Henry N. Pontell, “‘Heads I Win, Tails You Lose’: Deregulation, 
Crime and Crisis in the Savings and Loan Industry,” Crime and Delinquency 36(3) 
(July 1990): 309-41. 
“EPA Pesticide Program Is a Farm Team for Pesticide Lobby, Report Finds,” Corpo- 
rate Crime Reporter, August 2, 1999, p. 3. 



The Causes 

“~ Nall the social sciences, no notion is more elusive than the concept of causal- 
ity. Although its meaning seems clear enough in everyday conversation, the task 
of constructing a precise, scientific explanation of the cause of even the simplest 
human behavior is maddeningly complex. As the researcher painstakingly iso- 
lates and quantifies the factors that are presumed to have caused the behavior, 

new theories continually pop up to offer rival explanations. The interaction be- 

tween the numerous variables and the procedures of measurement and investiga- 

tion render the interpretation of even the most straightforward data ambiguous 
and uncertain. Thus, more than a little hubris is involved in any attempt to lay 

out a unified theory of the causes of as diverse a group of phenomena as those 

housed under the rubric of white-collar crime. It is not a hopeless endeavor, how- 

ever, as long as one is willing to accept the inherently probabilistic and tenta- 

tive nature of any conclusions. Although the white-collar crimes are diverse, there 

are, as we have seen, many underlying commonalities. There is also a growing body 

of research and analysis on the causes of these crimes that can guide our efforts. 
The aim of this chapter is to bring this research together into a unified theo- 

retical structure that can make sense out of the complex phenomenon of white- 

collar crime. Our final product will, however, bear little resemblance to the 

conclusive and unambiguous explanations for which many scientists long. The 

theory of white-collar crime more closely resembles a tapestry in which numerous 

causal strands are woven together into an integrated, if as yet incomplete, whole. 

The basis of this analysis is the simple notion that all criminal behavior re- 

quires two elements—motivation and opportunity—that must coincide before 

a crime can occur. At first it may appear that this reflects a strict division between 

the social psychological causes (motivation) and the structural causes (oppor- 

tunity) of white-collar crime, but that is not so. An opportunity must ultimately 

become psychologically available to individual actors, or it will remain merely a 

theoretical possibility; and conversely, the roots of individual motivation can be 

found in the culture and structure of industrial society. 

Because of the complexity of the problem of motivation, we will break down 

our analysis of this topic into two parts. The first explores the formulation of the 
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original motivation for white-collar crime. But a mere attraction to the rewards 

of criminal behavior is not enough, for society erects strong ethical barriers to 

restrain such behavior. The second part, therefore, deals with the ways in which 

white-collar criminals, or the organizations in which they work, neutralize those 

controls. Finally, we will conclude this chapter with an analysis of the creation 

and distribution of the opportunities for white-collar crime. 

Formulating the Motivation 
ESSERE 

Understanding human motivation is no easy task, and we will begin with one of 

the most often discussed, but most poorly researched, issues in the study of 

white-collar crime—the role of individual personality. From there we will move 

on to a discussion of the ways in which individuals construct the personal real- 

ities that guide their behavior and explore the structural roots of those systems 

of meaning. 

The Personality Factor 
The public tends to see criminals as a breed apart from “normal” women and men. 

The deviants among us are branded as insane, inadequate, immoral, impulsive, 

egocentric, or any of a hundred other epithets. In seeing the deviant as a wholly 

different kind of person from ourselves, we bolster our self-esteem and repress 

the fear that under the right circumstances we too might violate the same taboos. 

But this system of facile psychological determinism collapses when applied to 

white-collar criminals. The embezzling accountant or the corporate manager serv- 

ing in her firm’s illegal schemes conforms too closely to the middle-class ideals 

of American culture to be so easily dismissed. 

Edwin Sutherland repeatedly used the belief in the psychological normality 

of the white-collar criminal as an argument against the psychological explana- 
tion of any crime: 

The criminal behavior of businessmen cannot be explained by . . . feeble- 

mindedness or emotional instability. We have no reason to think that General 
Motors has an inferiority complex or that Aluminum Company of America has a 
frustration—aggression complex or that U.S. Steel has an Oedipus complex. .. . 
The assumption that an offender must have some such pathological distortion 
of the intellect or the emotions seems to be absurd, and if it is absurd regard- 
ing the crimes of businessmen, it is equally absurd regarding the crimes of per- 
sons in the lower classes.! 

Whether or not Sutherland’s conclusions concerning the causes of “lower- 
class” crimes are accurate, it is generally agreed that personal pathology plays 
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no significant role in the genesis of white-collar crime. In fact, this conclusion 
has been so widely accepted that only a few empirical studies of the issue have 
actually been done. But the available data do support the notion that white- 
collar criminals are indeed psychologically normal.2 

The fact that most white-collar offenders are free from major psychiatric dis- 
orders does not prove, however, that their personality structures played no part 
in the genesis of their crimes. Recognizing this problem, Sutherland tried to show 
that the rates of corporate crime were unrelated to the personalities of corpo- 
rate employees, and he argued that individual personality was therefore not an 
important etiologic factor in white-collar crime. To support his case, Sutherland 

pointed out that a corporation may violate the law in some parts of its opera- 

tions but not in others, even though the entire operation is under the direction 
of the same individuals. He also emphasized the fact that many corporations 

continue long-term patterns of criminal activities despite undergoing complete 

changes in personnel.’ The problem with this line of argument is that even if it 

can be shown that variations in the personalities of corporate employees have 

little effect on the rates of corporate crime, it does not prove that personality is 

not an important factor in an individual’s decision about whether to become in- 

volved in illegal corporate activities, or that personality has no influence on the 

rates of other types of white-collar crime, such as embezzlement. Sutherland did 

not even prove his claim that personality variations play no part in the genesis 

of corporate crime, for it is possible that corporate managers are more likely to 

promote individuals with a particular type of personality. In other words, the 

mere fact that top management has changed does not prove that the personal- 

ity characteristics of top management have also changed. 

While Sutherland’s arguments are too weak to justify rejecting the psychol- 

ogy approach out of hand, the evidence in its support remains ambiguous at 

best. Moreover, white-collar crime remains a thorn in the side of those who use 

some kind of psychological variable as a general explanation for all types of crime. 

Gottfredson and Hirschi’s “general theory of crime,” which is often known as 

self-control theory, is the most noteworthy recent example.’ The core of their 

argument is that crime is caused by the weak self-control of the offenders and that, 

given the opportunity, those with weak self-control will get involved in crime 

when others will not. The problem that arises with white-collar offenders is ob- 

vious, since most people would agree that corporate executives and most other 

higher-level offenders actually have high levels of self-control. 

Herbert, Green, and Larragoite attempt to save Gottfredson and Hirschi’s the- 

ory by arguing that all corporate crimes are individual crimes committed by in- 

dividual employees and that their behavior can indeed best be explained by their 

lack of self-control. Herbert, Green, and Larrogoite do not dispute the fact that 

most corporate executives are self-controlled, but in an unusual twist they claim 

that, compared with the huge number of business transactions that occur every 

day, the rate of white-collar crime is actually very low.° As Yeager and Reed point 

out, however, that argument makes no more sense than claiming that the rate 
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of rape is extremely low because there are so many interactions between men 

and women that do not result in a rape.® Moreover, the idea that corporate crimes 

are nothing more than crimes by individual executives flies in the face of gen- 

erations of sociological work from Durkheim onward that has explored the au- 

tonomous influence exerted by social organizations over their members. 

The few studies that have carried out empirical research on the personality 

or personal history of white-collar offenders have reached divergent conclusions, 

but some traits do recur in sufficient numbers to be worthy of mention. Almost 

all the studies have agreed on one point: Most white-collar offenders are psy- 

chologically “normal,” if by that term we mean that they have no symptoms of 

major psychiatric disorder (hallucinations, delusions, neurotic compulsions, etc.). 

In addition, two studies agree that white-collar criminals are “egocentric,” and 

two others characterize white-collar offenders as “reckless.” In his study of war 

crimes such as spying and sabotage, Lonell Selling concluded that such offend- 

ers were egocentric and antisocial. However, in many places Selling’s conclu- 

sions, formed from interviews with convicted offenders he encountered in the 

course of his psychiatric practice, are so obviously prejudiced and ill conceived 

as to cast grave doubt on the validity of his entire study.’ Walter Bromberg’s 

methodology was similar to Selling’s in that he examined criminals he happened 

to encounter in his work (at Bellevue Psychiatric Hospital); but despite the ob- 

vious flaws in his sampling technique, the moderate tone of his writings gives 

us hope of greater objectivity. Bromberg cites the case of a successful banker, 

convicted of various illegal financial manipulations, as typical of many white- 

collar criminals. Bromberg wrote, “[he] impressed the examiners as a realistic, 

though relatively uncompromising, individual, independent rather than stubborn, 

yet unaware of his rather strong tendency toward recklessness. On a deeper level, 

one could sense in him a certain rigidity of character expressed openly in stub- 

bornness, independence, and lack of compromise. Egocentricity and an uncon- 

scious feeling of omnipotence shone through [his] character structure.”® 

In an interview with a sample of thirty white-collar offenders from Leyhill 

Prison in Great Britain, John Spencer also found a high degree of recklessness 

among his subjects. He described the outstanding features of these offenders’ 

personalities as “their ambition, their drive, their desire to mix with people of 
higher social position than their own, and to give their children an expensive 
private education, and their willingness to take financial risks in the process.” 
Spencer went on to characterize their behavior as “reckless and ambitious.”2 
However, he was more careful to qualify his conclusions than was Bromberg, 
noting that “it would be a mistake to see the adventurous and ruthless gambler 
as typical of the white-collar criminal. Such men did not account for more than 
one-third of the sample.”'° Spencer found that just as many of his subjects were 
“muddlers and incompetent men” without firm principles who had simply drifted 
into criminal behavior. 

Richard Blum’s study of industrial spies was one of only two studies to use a 
control group of nondeviant subjects, but the methodological advantages of this 
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procedure were outweighed by the extremely small sample used—only three in- 
dustrial spies and six controls. Like other psychologically oriented researchers, 
Blum found the white-collar offenders (and, for that matter, the control group as 
well) to be “remarkably free from instability or disabling psychopathology.”!! 
He focused his investigation on the life histories of his subjects. The main dif- 
ference Blum discovered between the two groups was that the offenders reported 
a far greater number of troubling “life experiences,” especially during childhood. 
The average was only three such experiences for the controls and eleven for the 
offenders.'* In a much better designed study that compared 350 incarcerated 
white-collar offenders with a control group of nondeviant executives, J. M. 
Collins and F. L. Schmidt found a significantly higher degree of irresponsibility, 
lack of dependability, and “disregard for the rules” among the convicted offend- 
ers.!> However, whether such characteristics are personality traits, or simply at- 
titudes the offenders have learned, is open to question. 

Taken as a group, the conflicting conclusions of these studies provide scant 

evidence for the proposition that white-collar criminals have significant psycho- 

logical differences from other white-collar workers. However, it would be un- 

wise to disregard the personality factor completely, pending the arrival of more 

conclusive data. It is easy to imagine how personality differences could lead one 

executive to embrace criminal activities and another similarly placed executive 

to reject them. It seems likely, however, that a particular personality orientation 

will facilitate criminal activities in one occupational situation and discourage 

them in another, so that no single set of characteristics is conducive to crime in 

all situations. For example, nonconformists might well be more likely to become 

involved in an occupational crime directed against an employer but less likely 

to go along with organizational crimes demanded by their employer. A strict con- 

formist could be expected to show the opposite tendencies. 

Stanton Wheeler’s work on the motivation of white-collar criminals illustrates 

the way in which psychological variables can operate in conjunction with situ- 

ational factors.!4 The beginning of Wheeler’s investigation is a question that has 

long puzzled both the general public and many criminologists as well: “Why do 

people who are already extremely wealthy individuals risk involvement in white 

collar crimes, when the money they make can add little or nothing to their al- 

ready lavish standard of living?” Certainly, such behavior runs counter to the ex- 

pectations of classical economic theory. Wheeler answers this question in terms 

of personality. Such individuals are, he claims, “risk seekers” who derive a high 

degree of satisfaction from increasing their wealth regardless of the actual util- 

ity of those gains. These people are characterized by “greed as a personality trait: 

people who want even more, the more they already have.” '5 Tn contrast, Wheeler 

argues that other white-collar criminals are motivated by a very different drive— 

the “fear of falling” and losing some of the wealth and status they have already 

achieved. 

However, the overall impact of personality on the problem of white-collar 

crime is still open to question for at least two important reasons. First, because 
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the culture of industrial capitalism tends to encourage values, attitudes, and per- 

sonality structures conducive to white-collar crime, there are always a large num- 

ber of people with the needed characteristics. Moreover, the operation of the 

corporate system and the competitive struggles of small business give such in- 

dividuals a far greater chance of reaching key decision-making positions. As Willem 

Bonger put it way back in 1905, “As always it is the environment that is the cause 

of the crimes taking place; it is the individual differences which explain in part 

who is the one to commit them.”!® Another limitation on the value of personal- 

ity variables in explaining white-collar crime is the fact that the structural de- 

mands in many occupational positions virtually force their occupants to violate 

the law, regardless of their personal desires or characteristics. For example, when 

J. Scott Armstrong asked business students to play the role of board members 

of a pharmaceutical company and presented them with a problem faced by an 

actual company—a very profitable drug was found to be dangerous to the pub- 

lic—79 percent of the students made the same decision as the real company’s 

management did. They not only refused to withdraw the drug from the market, 

but they undertook legal and political maneuvers to prevent the government 

from banning it.!’ Weisburd and Waring’s analysis of data from a broad sample 

of convicted white-collar offenders points to the same conclusion: “there was lit- 

tle in their (the convicted white-collar offenders) records that indicated a pre- 

disposition to criminality. Indeed, there was frequently evidence to the contrary. 

A specific crisis or special opportunity appears to have drawn otherwise con- 

ventional people across the line to crime.” !® 

The Culture of Competition 
Whether or not the personality of the offender is considered important, conven- 

tional wisdom offers an even more popular explanation of the motivation for 

white-collar crime. White-collar criminals break the law, according to this view, 

because it is the easiest way for them to make a lot of money. Robert Lane found 

that the business and government officials he studied saw the desire for finan- 

cial gain as the principal cause of white-collar crime: “Most businessmen and 
most responsible government officers, at least from the sample interviewed, be- 
lieve that businessmen run afoul of the law for economic reasons—they may want 
to ‘make a fast buck.’”!9 Those who are familiar with criminological theory will 
recognize these views as an unknowing restatement of the principles of the clas- 
sical criminology created in the late eighteenth and early nineteenth centuries 
by Cesare Beccaria and Jeremy Bentham?® and carried on by its more modern 
descendants, such as those promoting rational choice theory. According to this 
perspective, people violate the law because, after evaluating their situation, they 
believe some criminal activity will bring them more pleasure and less pain than 
the other courses of action available to them. 

The longevity of this kind of explanation is not hard to understand. Although 
it may not provide a very convincing account of the reasons a woman would 
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murder her husband in a fit of rage, it is highly persuasive when applied to ra- 
tional, calculating crimes. But Lane’s formulation is too narrow, for although the 
desire to get rich quick is certainly a motivating factor in many white-collar crimes, 
other kinds of financial motivations are often equally important. Many white- 
collar offenders are driven by the fear that they will lose what they already have 
rather than by the desire for more. For example, when David Weisburd and his 
colleagues examined the statements of a sample of convicted white-collar crim- 
inals made in their presentence information reports, they found that this “fear 
of falling” was a central motivating force for a large group of offenders. Such of- 
fenders would have been “reasonably happy with the place they have achieved 
through conventional means if only they could keep that place. But the fate of 

organizational success and failure, or the changing nature of the economy in 

their line of work, may put them at least temporarily under great financial pres- 

sure, where they risk losing the lifestyle that they have achieved. . . . The moti- 

vation for their crime is not selfish ego gratification, but rather the fear of 

falling—of losing what they have worked so hard to gain.”*! Of course, the de- 
sire to make more money and the desire to protect what one already has are two 

closely related aspects of the same phenomenon, which may be termed finan- 

cial self-interest. 
But the numerous case studies we have examined make it clear that financial 

self-interest, even in its most general sense, is only part of a larger motivational 

complex that is deeply ingrained in white-collar workers. Along with the desire 

for great wealth goes the desire to prove oneself by “winning” the competitive 

struggles that play such a prominent role in our economic system, and this de- 

sire to be “a winner” provides another powerful motivation for white-collar crime. 

One illustration of the need to win without a concomitant financial motivation 

can be found in the Soap Box Derby. Although no great financial rewards are in- 

volved, the Derby creates fierce competition among the entrants. The rules of 

the Derby require that the young contestants build their own cars, but the de- 

sire to win is so strong that many use illegal outside help (in fact, some racers have 

been built by professionals at a cost of as much as $20,000). The conventional 

wisdom among contestants has been that forbidden modifications to the cars 

are necessary to win in the final heats. In addition to prohibited modifications 

to chassis and wheels, one winner was found to have installed a magnet in the 

nose of his racer so that its attraction to the swinging starting gate would give 

him a quicker start.* Clearly, these contestants and their supporters were driven 

by aconsuming desire to be winners in the competitive struggles of American life, 

not just the quest to advance their financial self-interest. Interestingly, Bromberg 

found virtually identical motivations among the adult white-collar criminals he 

and his associates examined. He concluded that those offenders had “become 

identified with the common business ideal of success at any price.”** 

The definition of wealth and success as the central goals of human activity is 

part of what may be termed the culture of competition, which is particularly 

characteristic of social systems based on industrial capitalism. This culture of 
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competition defines the competitive struggle for personal gain as a positive, rather 

than a negative or selfish, activity. Competition is seen not only to build the char- 

acter and endurance of the competitors (one of the theoretical benefits of the 

Soap Box Derby) but also to produce the maximum economic value for society 

as a whole. Not surprisingly, the competitive economic struggles typical of in- 

dustrial capitalism are seen by and large as a fair battle in which the most ca- 

pable and the hardest-working individuals emerge victorious. This belief in 

turn becomes an important legitimation for social inequality, as it implies that 

the poor deserve their inferior position because they are lazy or incompetent.”4 

The winners, on the other hand, are admired for the ability and drive that made 

them successful. 
This adoration of the rich and successful and the stigmatization of the poor 

not only provide strong reinforcement for the drive for personal success but also 

contribute to the pervasive sense of insecurity and the fear of failure that are 

such a powerful undercurrent in the culture of competition. Malcolm X expressed 

these feelings well in his autobiography: “Full-time hustlers never can relax to 

appraise what they are doing and where they are bound. As is the case in any 

jungle, the hustler’s every waking hour is lived with both the practical and sub- 

conscious knowledge that if he ever relaxes, if he ever slows down, the other 

hungry, restless foxes, ferrets, wolves, and vultures out there with him won't hes- 

itate to make him their prey.””° Although Malcolm X was describing a subcul- 
ture of the lower classes in a capitalist society, the same insecurities are equally 

common among respectable businesspeople and politicians. 

But neither the desire for wealth and success nor the fear of failure can ac- 

count for all the motivations behind white-collar crimes. Some of these crimes 

are clearly rooted in the offenders’ efforts to live up to the expectations of the 

significant others in their occupational world. This is particularly true of the var- 

ious functionaries who, out of an unreflective sense of obedience, carry out their 

superiors’ orders to commit some illegal act, as well as the members of occupa- 

tional subcultures who go along with illegal activities in order to win the accep- 

tance and support of their peers. In such cases, the offenders often ignore the 

larger society’s condemnation of their crimes and accept their occupational as- 

sociates’ definition of such actions as acceptable and even necessary behavior. 

Yet, when one extends this analysis beyond single individuals to encompass 
the entire group that sustains such criminogenic attitudes, the influence of the 
culture of competition usually reappears. Whereas the lower-level functionaries 
involved in organizational crimes may act out of conformity and obedience, the 
executives giving the orders are usually pursuing those elusive goals of wealth 
and success. Similarly, while individual members of a deviant occupational sub- 
culture (e.g., that found among corrupt police officers) may merely be conform- 
ing to the expectations of their peers, the collective desire for financial gain is 
the primary force that creates and sustains those expectations. 

Of course, the culture of competition is only one of the many diverse strains 
of contemporary culture, and there are other constellations of values that reject 
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or mitigate this kind of orientation. How, then, do we explain why one individ- 
ual comes to see the world in a way that is highly conducive to criminal behav- 
ior and another does not? Sutherland answered this question with his famous 
theory of differential association: “The hypothesis of differential association is 
that criminal behavior is learned in association with those who define such be- 
havior favorably and in isolation from those who define it unfavorably, and that 
a person in an appropriate situation engages in such criminal behavior if, and 
only if, the weight of the favorable definitions exceeds the weight of the unfa- 
vorable definitions.”*° Sutherland argued that criminal behavior is learned like 
any other behavior, and that the criminal must learn both the techniques of crime 
and motivations favorable to criminal behavior. He further held that the “spe- 

cific direction of motives and drives is learned from definitions of the legal codes 
as favorable or unfavorable.”2’ 

Sutherland’s contention that criminal behavior is learned can hardly be chal- 

lenged, and his forceful insistence on this point has been of lasting benefit to 

modern criminology. In other respects, however, his theory is too narrow. Positive 

or negative definitions of the law constitute only one small component of the 

attitudes that influence criminal behavior. Many people with positive attitudes 

toward the law break it anyway, and many with negative attitudes do not. In other 

cases, Criminals may be ignorant of the law, or the law itself may change. 

Another, more fundamental problem with Sutherland’s theory is his insistence 

that the construction of personal reality is entirely a product of one’s associa- 

tions with others. Sutherland felt that individuals automatically adopt the defi- 

nitions of those with whom they have the greatest frequency, duration, and 

intensity of association. But if that were true, how could those definitions ever 

change? For that matter, how could they have originated in the first place? 

In fact, individuals constantly create new ideas and definitions. Most are quickly 

discarded because they do not conform to the accepted structure of social real- 

ity, but a few have what Max Weber called an “elective affinity” for the social 

conditions of a particular group and thus are integrated into its cultural system.”° 
Some individuals also persist in maintaining idiosyncratic conceptions of real- 

ity with little social support, despite the stigma that it may involve. Sutherland’s 

view was that all criminals are ultimately conformists, but true deviance does in 

fact exist. Contemporary society would hardly have been possible without it. 

Despite these objections, it seems fair to say that most of our attitudes, val- 

ues, and definitions are learned from others. But that does not explain the ori- 

gins of those ideas. To do so, we must look for their structural causes. 

Anthropological studies of the few remaining foraging societies where peo- 

ple live primarily from hunting and collecting edible plants indicate that their 

people are generally not acquisitive or competitive. Most of those societies are, 

moreover, strongly egalitarian, with no social classes or even much in the way 

of permanent political leadership. The enormous differences between foraging 

societies and the industrial societies with which we are familiar can be traced to 

their relationship to the environment and the economic system it creates. The 
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cooperative, egalitarian ethos of most foraging societies can be attributed, at 

least in part, to the fact that such societies produce little surplus wealth. Thus, 

the economic base cannot support the system of status competition based on the 

accumulation of wealth that is found in the industrial societies. Significantly, the 

Indians living along what is now the northwestern coast of the United States and 

Canada, whose fishing activities generated a more substantial surplus, were in 

some important respects less egalitarian and more competitive than other for- 

aging peoples.79 
Willem Bonger, one of the first criminologists to systematically examine the 

relationship between crime and economic conditions, realized the important role 

that surplus wealth plays in the displacement of egalitarian social relations. He 

argued that the growth of commercial exchange made possible by an increas- 

ing surplus had a profound sociological impact: 

As soon as productivity has increased to such an extent that the producer can 

regularly produce more than he needs, and the division of labor puts him in a 
position to exchange the surplus for things that he could not produce himself, 

at this moment there arises in man the notion of no longer giving to his com- 
rades what they need, but of keeping for himself the surplus of what his labor 

produces, and exchanging it. Then it is that the mode of production begins to 
run counter to the social instincts of man instead of favoring it as heretofore.°° 

Whether or not social evolution proceeded in the order that Bonger postu- 

lates, his work points out the important role of market exchange in the devel- 

opment of the culture of competition. 

Ethnographic studies of foraging societies have shown that their system of 

exchange is generally based on sharing and reciprocity. For example, Richard 

Lee found that the bands of !Kung bushmen in the Kalahari Desert share all the 

available food equally.*! Each day a group of adults leaves camp and forages for 
food. When they return, all the food is divided among the members of the band. 

Everyone receives an equal share whether they have been foraging, hunting, or 

sleeping. Robert Dentan found similar patterns of distribution among the Semai 

of Central Malaya.** Even a hunter who succeeds in killing a large animal and 
dragging it back to camp through the dense jungle has no more claim on its meat 

than any other member of the band. The meat is cut up into equal portions and 

distributed to all who are hungry. The hunter is not given a special status be- 
cause of his accomplishments—indeed, he is not even thanked by the other mem- 
bers of the group, for, as Dentan put it, “Saying thank you is very rude, for it 
suggests first that one has calculated the amount of a gift, and second that one 
did not expect the donor to be so generous.”*3 

The culture of competition that plays such an important role in white-collar 
crime is rooted in the structure of the industrial economy. Most obviously, the 
enormous surplus wealth generated through industrial production provides a 
vast store of material goods to be competed for—a condition largely absent from 
foraging societies. A second key factor is the displacement of the open sharing 
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of reciprocal exchange with the calculated self-interest of market exchange. Of 
course, reciprocal exchange still persists in industrial capitalism, particularly 
among relatives and close friends, but market exchange is the dominant mode, 
and that mode of exchange fosters a very different kind of personal outlook from 
that found among foragers.** Market exchange is inevitably tied to the notion of 
profit and loss: The gain of one trading partner often comes at the expense of the 
other. Thus, as production for market replaces production for immediate con- 
sumption, competition and the quest for personal gain replace the more coop- 
erative sentiments fostered in reciprocal exchange. In addition, the use of money 

provides an objective, impersonal standard by which to measure profit and loss 

in industrial society, thus further reinforcing the spirit of competition and the 
goal of the personal acquisition of wealth.*° 

While it may appear to some that those criminogenic conditions prevail only 

in the capitalist nations, the same conditions that create a culture of competition 

could also be found in the communist nations as well—at least to the extent that 
they underwent a process of industrialization. For one thing, all industrial 

economies produce a substantial amount of surplus wealth, even if the amount 

of those surpluses was somewhat smaller in the communist than in the capital- 

ist countries. Although markets in the communist nations did not operate as 

freely as do those in the West, goods and services were still allocated largely on 

the basis of monetary exchange. Ideological claims notwithstanding, the systems 

of stratification in communist nations were always characterized by sharp class 

divisions. Moreover, there is a considerable amount of social mobility in all in- 

dustrialized nations, whether communist or capitalist, and that inevitably en- 

tails the competition for advancement and a fear of downward mobility. 

This does not mean, however, that we should assume that all the industrialized 

nations are essentially similar. The culture of competition may vary significantly 

even among the rich, industrialized nations, just as their economic systems show 

considerable variance. Edwin Schur has argued that the United States puts a 

greater emphasis on competitive individualism than can be accounted for solely 

on the basis of its capitalist economic system: “It is difficult not to conclude that 

American society has what might be termed capitalism with a vengeance—a rev- 

erence for the values of individualism, competition, and profit of such intensity 

as to provide incentives to crime that go well beyond a level that must be con- 

sidered inevitable in a modern complex society, even a basically capitalist one.”°° 

Although there is little hard empirical work on this point, Schur is certainly not 

alone in this belief. Many observers have argued that the nexus of values we have 

called the culture of competition is stronger in the United States than in any 

capitalist nation of Western Europe, Oceania, or Asia. Even if this contention is 

accurate, however, it does not necessarily follow that the rates of white-collar 

crime must be higher in the United States. Given the persuasiveness of the cul- 

ture of competition in all industrialized societies, it appears that the crime rates 

for white-collar offenses are more likely to be determined by the availability of 

attractive opportunities than by differences in motivational patterns. 
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The culture of competition receives strong social support in the industrialized 

nations, but so do the ethical standards that attempt to restrain it. Schools teach 

general moral principles at all grade levels, and religious institutions place even 

greater emphasis on such values. Newscasts, popular television programs, and 

the pronouncements of corporate and government leaders frequently proclaim the 

importance of maintaining high ethical standards, and even the shadiest oper- 

ators claim to share them. The network of laws based on those values provides 

another powerful support. In addition to the threat of punishment, the law has 

enormous symbolic importance. It provides official reinforcement for the prin- 

ciples it embodies, and it creates a stigmatizing label for those who violate its 

standards—a label that is, moreover, especially repugnant to the respectable 

businesspeople, politicians, and professionals who constitute the majority of 

white-collar criminals. 

Techniques of Neutralization 
The conflict between the culture of competition and other ethical standards is 

carefully papered over in public. An elaborate pretense is maintained that there 

is no contradiction and that unethical behavior is ultimately rewarded with fail- 

ure and disgrace. In private, of course, the fact that “bending” the rules of the 

game provides an important competitive advantage is much too obvious to ig- 

nore, and other ways must be found to resolve this contradiction. Some people 

openly reject the ethical standards of their culture, whereas others find nothing 

appealing in the values of materialism and competition, but most people are at- 

tracted by both ideals. One way to construct a personal reality that accommo- 

dates both is through the use of what Gresham Sykes and David Matza have called 

“techniques of neutralization.”*’ A technique of neutralization is essentially a 
device that enables individuals to violate important normative standards but to 

neutralize the definition of themselves as deviant or criminal. Such techniques 

take many forms, but in essence they are rationalizations that deviants use to 

justify their actions. For example, a physician may justify claiming Medicaid re- 

imbursements for services that were never performed by telling himself that his 

actions didn’t really harm anyone, while salespeople pass off their deceptive state- 

ments on the grounds that “everyone does it.” 

But techniques of neutralization are not just ex post facto rationalizations— 
they are available to the potential deviant before the offense actually occurs and 
thus form part of the motivation for the original act.3® A physician does not file 
fraudulent Medicaid claims and then suddenly make up a rationalization to jus- 
tify her actions. Rather, she is aware from the beginning that her schemes will 
not cause any direct harm to her patients and that rationalization makes it psy- 
chologically feasible for her to carry out her plans. 
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Of all types of white-collar criminals, embezzlers have been the subject of the 
most scientific study, perhaps because so many people have difficulty under- 
standing why trusted, well-paid employees would jeopardize their position by 
stealing from their employers. Most of the research on embezzlement has at- 
tributed the offenders’ crimes to their need for money. More specifically, these 
studies found the major causes of embezzlement to be gambling, extravagant liv- 
ing, and costly personal problems.*9 But the fact that embezzlers feel they need 
more money than they can legitimately earn is hardly a sufficient explanation 
in itself, for the culture of competition and the advertising that supports it have 
planted the desire for more money and more possessions in the minds of most 
people. So the question remains: Why do some individuals with the opportunity 

to embezzle actually do it, whereas others do not? 

Donald R. Cressey’s detailed study of the motivations for embezzlement was 

the first to provide an answer to this question.*° Based on intensive interviews 
with a sample of incarcerated embezzlers, Cressey concluded that three distinct 

elements are necessary for embezzlement to occur: The perpetrators must have 

a nonshareable financial problem, they must have the opportunity and the knowl- 

edge necessary to commit an embezzlement, and they must apply a suitable ra- 

tionalization to “adjust” the contradiction between their actions and society’s 

normative standards. Of these three propositions, the first is the most question- 

able, for there appears to be no necessary reason why an embezzlement must 

result from a nonshareable problem instead of a simple desire for more money. 

Indeed, Gwynn Nettler interviewed several embezzlers who did not have such 

nonshareable problems (at least not until after they committed their crimes), 

and Dorothy Zietz’s study of female embezzlers reached a similar conclusion.*! 

Cressey’s second proposition, in contrast, is almost self-evident: To be an em- 

bezzler, an individual must have the opportunity and knowledge necessary to 

commit the crime. Of greatest relevance to our discussion is Cressey’s third propo- 

sition and his investigation of the specific types of rationalizations that embez- 

zlers use to justify their actions. 
Most embezzlers, according to Cressey, rationalize their crimes by telling 

themselves they are just borrowing the money and will soon return it. As one 

subject put it, “I figured that if you could use something and help yourself and 

replace it and not hurt anybody, it was all right.”** Cressey found that his respon- 
dents continued to use this rationalization to justify their embezzlement while 

they became more and more deeply involved in crime. Eventually they were either 

caught or realized they would never be able to pay back all the money they had 

taken, and they were finally forced to accept the criminal nature of their behav- 

ior. Cressey’s respondents reported using several other rationalizations as well, 

but the borrowing rationalization was by far the most common, probably because 

it is so well suited to neutralize the ethical standards condemning embezzlement. 

The borrowing rationalization does not work as well for other white-collar 

crimes. Fortunately, there are numerous studies that examine the rationalizations 

criminals use to justify other kinds of white-collar crimes. One of the most com- 

mon is the claim that the crimes do not harm anyone. If one’s actions do not 
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hurt other people, the argument goes, then there is nothing unethical about them. 

When a Westinghouse executive on trial for price-fixing was asked if he thought 

his behavior had been illegal, he responded, “Illegal? Yes, but not criminal. .. . 

I assumed that a criminal action meant damaging someone, and we did not do 

that.”43 Lawrence Zeitlin found similar justifications in his study of workers dis- 

charged for stealing from their employers. As one of his subjects put it, “It’s not 

really hurting anybody—the store can afford it.”** Survey data have shown that 

the public is more tolerant of theft from large businesses and the government 

than it is of theft from smaller, more vulnerable organizations—probably because 

theft from a larger organization is perceived as less harmful to the victim.*° 
Those involved in business crimes frequently justify their behavior by claim- 

ing that the law itself is unnecessary or unjust. Businesspeople complain loudly 

about “government interference” in their affairs, often using the ideology of lais- 

sez-faire capitalism to point out what they consider to be inappropriate statutes 

and regulations. According to such beliefs, it is the law that causes harm to the 

public and not the illegal activities of business. Given this system of beliefs, a host 

of business crimes can easily be justified. Marshall Clinard, for example, con- 

cluded that gasoline dealers’ belief that wartime rationing of gasoline was un- 

necessary was a “rationalization for the violations which were occurring.”*° Among 

small businesses, ideological considerations are probably less important than 

the owners’ perception of whether the regulations are fair to them. In a study of 

rent control in Honolulu, Harry Ball found no significant difference in violation 

rates among landlords who felt that rent control was necessary and those who 

did not. But he found significantly higher rates among landlords who felt that 

the rent ceilings applied to their property were less than the “fair” rental value.*” 
Another common technique of neutralization is the claim that one’s criminal 

behavior was necessary in order to survive or to achieve vital economic goals. 

Many employees use this appeal to necessity to explain why they went along 

with illegal activities expected by their employers. Sutherland cited the case of 

an idealistic young college graduate who had lost two previous jobs because he 

refused to become involved in unethical activities. After taking his third job, this 

time at a used car dealership, he found out that they too expected him to become 

involved in shady business practices. “When I learned these things I did not quit 

as I had previously. I sometimes felt disgusted and wanted to quit, but I argued 
that I did not have much chance to find a legitimate firm. I knew the game was 
rotten, but it has to be played—the law of the jungle and that sort of thing.”48 
Ian Smith, a former city councilman in Britain, used a similar argument to jus- 
tify his part in a corruption scandal: “I am by nature a wheeler-dealer. How else 
can you be a successful politician?”49 

Even representatives of giant corporations use this justification, although such 
firms are unlikely candidates for economic extinction. The Westinghouse exec- 
utive quoted earlier went on to justify his involvement in the price-fixing con- 
spiracy by saying, “I thought we were more or less working on a survival basis 
in order to try to make enough to keep our plant and our employees.” The for- 
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mer sales manager of a “competing” company made the same point: “The spirit 
of the [price-fixing] meetings only appeared to be correcting a horrible price level 
situation . . . [there was no] attempt to actually damage customers, [or] charge 
excessive prices. There was not personal gain in it for me [sic]. The company did 
not seem actually to be defrauding [anyone]. Corporate statements [show] that 
there have been poor profits during all these years.”®° It is also worthy of note that 
this executive, like most other white-collar criminals, freely combined different 
justifications of his behavior. In addition to claiming that his activities were nec- 
essary to his employer, he denied that his illegal activities harmed others. 

A case reported by Gary Reed and Peter Yeager of a middle manager who helped 

cook his company’s books to inflate its profits shows a watered-down version of 

this argument of necessity in which criminal behavior was not necessary for cor- 

porate survival but was simply the least unpalatable course of action available. 

When describing the actions of his boss, who had pressured him into his illegal 

activities, this manager said: “What he did was not unethical. . . . What he did 

was he made the best of a bad situation without having to sacrifice the com- 

pany’s progress. If we wouldn’t have gotten the [profits increased this way] we 

might have had to cut back on some things we didn’t want to sacrifice, like our 

marketing budget, or on people. You know, I mean the alternatives . . . were 

probably a lot uglier.”°! 

Another version of this argument of necessity often used to justify occupational 

offenses is that the crime was necessary to help one’s family. Kathleen Daly’s re- 

search found evidence of significant gender differences in the use of this ra- 

tionalization. In her study of the presentence reports of convicted white-collar 

offenders, the female embezzlers were about twice as likely to cite the needs of 

their family members as a justification than were male embezzlers, whereas males 

were much more likely to cite business needs.°? However, every one of the males 
incarcerated for economic crimes who were interviewed by Willott, Griffin, and 

Torrance’s mentioned the need to provide support for their families as a justi- 

fication for their crimes. As one of their respondents put it: “You see, none of us 

was taking this money to live a raucous life-style. . . . A sort of selfish, you know, 

quixotic sort of life-style. .. . it was as a genuine need to look after others, our 

families, our children, our borrowings.”°? 

The argument of necessity can be even more persuasive in government than 

in private settings. The participants in many political crimes and violations of 

civil liberties rationalize their illegal activities in terms of “national security.” In- 

deed, some criminals even claim that it is their patriotic duty to break the law 

in order to promote the long-term interests of the nation.°* 

A justification that is often combined with the argument of necessity is the 

claim that “everybody else is doing it.” As one of Cressey’s subjects put it, “In the 

real estate business you have to paint a pretty picture in order to sell the prop- 

erty. We did a little juggling and moving around, but everyone in the real estate 

business has to do that. We didn’t do anything that they all don’t do.”°° This 

kind of rationalization is frequently used to justify “fudging” on income tax returns, 
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and Michael Benson found it to be just as popular among those convicted of 

criminal tax fraud. According to one respondent, “Everybody cheats on their income 

taxes, 95 percent of the people. Even if it’s ten dollars, it’s the same principle.”°° 

Another version of the “everybody’s doing it” justification holds that it is 

unfair to condemn one violator unless all the other violators are condemned. A 

defendant in a British corruption case said, “I will never believe I have done any- 

thing criminally wrong. I did what is business. If I bent any rules, who doesn’t? 

If you are going to punish me, sweep away the system. If I am guilty, there are 

many others who should be by my side in the dock.”®’ Yet another version of 

this justification is that criminal behavior must be some sort of individual choice, 

and that people are not responsible for their actions when they are merely con- 

forming to the expectations of others. Corrupt employees often claim that they 

haven’t done anything wrong, because they were merely going along with a pat- 

tern of behavior accepted among their peers.°® 

Finally, many occupational crimes are justified on the grounds that the of- 

fender deserves the money. This rationalization is particularly common in cases 

of employee theft. In his study of dock workers, Gerald Mars found that pilfer- 

age was defined as a “morally justified addition to wages” or an “entitlement due 

from exploiting employers.”°? Lawrence Zeitlin discovered similar attitudes among 

employees who stole from retail stores. One of his subjects felt that the “store 

owed it to me,” and another said, “I felt I deserved to get something additional 

for my work since I wasn’t getting paid enough.”®° The same rationalizations have 
been used to justify corruption among government employees, who often see 

themselves as underpaid in comparison with their counterparts in private in- 

dustry. One former city councilman gave the following account of his reasons 

for becoming involved in corruption: “People like me are expected to work full 

time without salaries, without staff, or even postage stamps. I for one couldn’t 

afford such a situation. And that is where Poulson [a businessman seeking spe- 

cial favors] filled the gap. . . . | came to the conclusion that I was missing out, 

that I could combine my real desire to give public service with what they call a 

piece of the action.”®! 

Of course, many other justifications are used to neutralize normative controls, 

but the six rationalizations just discussed seem to be the most common. Before 

moving on, however, we must explore an important question concerning their 
origins. Cressey argued that individual offenders do not invent their own ration- 
alizations but simply apply existing definitions to their own behavior: “Each 
trusted person does not invent a new rationalization for his violation of trust, 
but instead applies to his own situation a verbalization which has been made 
available to him by virtue of his having come into contact with a culture in which 
such verbalizations are present.”°* While this is probably true much more often 
than not, individuals do construct their own justifications based on individual 
circumstances and rework previously learned rationalizations to better fit their 
own experience. For example, employees who justify their thefts by holding that 
the company will not be harmed generally pick up this rationalization directly 
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from other employees or from widely held cultural beliefs. But employees who 
find themselves confronted with a special problem not shared by their coworkers 
may develop unique rationalizations. For example, a woman singled out as a tar- 
get for her boss’s sexual advances and the jealousy of her male coworkers might 
use those facts to construct a particularistic justification for her criminal behavior. 

With all this said, it is clear that most of the techniques of neutralization are 
still culturally learned. Of particular importance in this regard are the various 
occupational subcultures that not only supply their members with a set of ap- 
propriate rationalizations but also help to isolate them from contact with those 

who would pass harsher judgment on their criminal activities. Many of the ways 

occupational subcultures encourage criminal behavior were examined in Chap- 

ter 2. Police subcultures, for example, often distinguish between “clean” payoff 

money and “dirty” payoff money, holding that there is nothing unethical about 

accepting the former. Moreover, the workers in many factories make clear dis- 

tinctions between which property it is permissible to steal and which property 

it is not, and many politicians learn to see the exchange of political favors for 

campaign contributions or personal rewards as a normal part of their job. 

Such deviant subcultures need not be confined to a single employer or even 

to a single profession. The business culture that is shared to one degree or an- 

other by most businesspeople not only provides incentives for illicit activities 

but also contains justifications that can be used to neutralize ethical restraints. 

The common expression that “business is business” reflects the subculture’s be- 

lief that harsh necessity justifies both the unethical and the illegal activities of 

the business world. Polls indicate that the “everybody else is doing it” rational- 

ization also has a strong affinity to the attitudes and opinions of the business 

subculture. Most businesspeople apparently believe not only that their peers 

and competitors are willing to commit unethical acts, but that they are actually 

doing it. Four out of five executives surveyed by the Harvard Business Review felt 

that some of the generally accepted practices in their industry were unethical, 
and four out of seven believed that other executives would violate a code of ethics 
if they felt they would not be caught.® A 1975 study of top officials in the fifty- 
seven largest U.S. corporations found that the officials believed unethical be- 

havior to be so widespread that it had to be accepted as part of everyday business 

activities.®* A study of business attitudes undertaken by the Uniroyal Corpora- 

tion found that “most managers believed that their peers would not refuse an 

order to market off-standard and possibly dangerous products (although a ma- 

jority insisted they would personally reject such orders), and a majority thought 

young managers automatically go along with superiors to show loyalty.”° 

Organizational Conformity 
Up to this point we have been discussing the causes of white -collar crime in gen- 

eral, but now some special attention must be devoted to organizational crime. 

Although the same process of motivation and rationalization occurs in both 
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individual and organizational crime, the structural demands of formal organi- 

zations create unique pressures that require careful analysis. Modern organiza- 

tions are, in a sense, machines for controlling human behavior. To survive, a large 

corporation must directly control the behavior of thousands of employees and 

indirectly influence the activities of much larger groups on the outside. Although 

organizations may well encounter special problems in persuading employees to 

engage in illegal activities, the mechanisms for achieving conformity to organi- 

zational expectations are much the same whatever the legal standing of the or- 

ganization’s demands. 
One of the most powerful techniques to win conformity with organizational de- 

mands is the threat of dismissal. John Z. DeLorean, a former top executive of Gen- 

eral Motors and founder of his own unsuccessful automobile firm, gave the 

following description of the pressure applied to an engineer who objected to dan- 

gerous design elements in the notorious Chevrolet Corvair: “Charlie Chayne, vice- 

president of engineering, along with his staff, took a very strong stand against the 

Corvair as an unsafe car long before it went on sale. . .. He was not listened to but 

told in effect, ‘You’re not a member of the team. Shut up or go looking for another 

job.’”® Of course, such threats are seldom made so blatantly, but even so, em- 
ployees understand what is involved in going against the company’s demands. 

The fear of losing an important assignment or being passed up for the next 

promotion is just as much a threat for the achievement-oriented executive as 

the possibility of dismissal. In the social world of the modern corporation, ded- 

ication to the company and conformity to the wishes of one’s superiors are seen 

as essential to success. Regular promotions are an expected part of the climb up 

the corporate ladder, and overly scrupulous managers are likely to find the pro- 

motions they expected going to those who have been more cooperative. For ex- 

ample, court testimony from General Electric executives involved in the heavy 

electrical equipment price-fixing cases indicates that they were under intense 

pressure from their superiors to participate in the price-fixing conspiracy. Their 

primary fear was not so much the loss of their jobs (although, ironically, many 

of them were fired after the scandal broke) as the loss of the particular assign- 

ments they had been given, and the negative effects that event might have had 

on their careers.®’ As one executive put it, “If I didn’t do it, I felt someone else 

would. I would be removed, and somebody else would do it.”®° The consuming 
desire for success and the notion that conformity and obedience to superiors 

are essential to achieve that goal make executives fearful of questioning their or- 
ders, even if they involve illegal activities. A report to the Securities and Exchange 
Commission concerning Lockheed’s involvement in overseas bribery noted, 
“Employees learned not to question deviations from standard operational pro- 
cedure and practices. Moreover, the Committee was told by several witnesses 
that employees who questioned foreign marketing practices damaged their claims 
for career advancement.”®? Thus, top corporate leaders are able to persuade their 
subordinates to engage in illegal activities, often without specifically ordering 
them to do so, because their position in the organization gives them control of 
rewards and punishments that are enormously important to those below them. 
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Organizational control nonetheless involves much more than simply hand- 
ing out sufficient rewards and punishments to ensure employee obedience. A 
large organization harbors a unique social world all its own, and the subculture 
embodied in the organization shapes its members’ behavior in countless ways— 
many times without conscious awareness on the part of the employees. At the 
most fundamental level, the way an organizational subculture defines the work 
situation and the role of various employees creates the context for all organiza- 
tional behavior. The ethos of a corporation also helps shape the moral sensibil- 
ities and perspectives of its employees—especially those in managerial positions. 
Certainly, any decision to engage in illegal activity is profoundly affected by the 
social world sheltered within the organization. 

One important element of this social world is its “moral tone”—that is, its eth- 

ical system and its attitudes toward illegal behavior. As one student of the Equity 

Funding fraud wrote, “Corporations can and do create a moral tone that pow- 

erfully influences the thinking, conduct, values, and even the personalities of the 

people who work for them. The tone is set by the men who run the company, 

and their corruption can quickly corrupt all else. A startling thing about Equity 

Funding is how rarely one finds, in a cast of characters big enough to make a 

War movie, a man who said, ‘No, I won’t do that. It’s wrong.’””° 

In describing his research sponsored by the accounting firm of Peat, Marwick, 

and Mitchell, Donald R. Cressey writes: “I interviewed about two dozen internal 

and external auditors. Every one of these financial executives said that the eth- 

ical behavior of a company’s personnel is determined by the example set by top 

management.”’! Clinard and Yeager found much the same attitudes in a series 

of interviews they conducted among top corporate managers.” 
But although such beliefs are accurate, they are also misleading, because they 

hinge on a single fact taken out of the social and economic context in which it 

is embedded. Of course top management influences the ethical tone of the or- 

ganization—but top managers’ ethical standards are not simply their own personal 

beliefs. The ethics and outlook of those who come to hold the most powerful 

positions in an organization are molded and shaped by the same process of so- 

cialization that influences other, less successful managers. Indeed, promotion to 

the highest ranks generally requires a much higher degree of ethical conformity 

than is expected of lower-level employees.’? Those who refuse to change per- 

sonal standards that are incompatible with the demands of their corporate em- 

ployer seldom reach the top. 

Much has been written about the numbing effects modern bureaucracies have 

on the moral sensibilities of their employees. Numerous writers have chronicled 

the growth of what William H. Whyte called the “organization man,” who is un- 

der such overwhelming pressure to conform that individuality and personal eth- 

ical standards must be sacrificed for the sake of a career.’* According to Diane 

Margolis, the “new men” who took over American business as it became more 

routine and more bureaucratic “had to be less autonomous and more passive, 

less ambitious and more malleable; team players, not loners—in short, other- 

directed, not inner-directed.”’”> Frank Howton used similar terms in describing 
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the modern-day corporate functionary as a “new kind of man who in his role of 

servicing the organization is morally unbound. . . . His ethic is the ethic of the 

good soldier: take the order, do the job.”’° 

Howton argues convincingly that these amoral functionaries have become so 

common because they are necessary to bureaucratic organization. A bureaucracy, 

as Max Weber pointed out, is an impersonal system of interrelated roles whose 

rights and duties are spelled out in formal rules.”’ One of the principal strengths 

of bureaucratic organization is that individual employees are dispensable—one 

employee can be replaced by another with a minimum of disruption. But this 

interchangeability requires that individual employees think and act in a similar 

fashion, and the existence of widely divergent ethical standards and attitudes 

among members of the workforce might interfere with the smooth operation of 

the organization. Thus, the efficient bureaucracy breeds moral conformity—or 

perhaps more often, a kind of amoral pragmatism. 

The process of socialization into the corporate ethic occurs at all levels of the 

organization, but a particular effort is made to shape aspiring managers accord- 

ing to the corporate image. The transfer is one of the devices commonly used to 

achieve this goal. By continually moving young executives from one area to an- 

other, the firm weakens outside ties that might interfere with their socialization. 

These transfers make managers more dependent on the corporation to satisfy 

their social needs and bring them ever more deeply into its social world. The 

long hours of work required of up-and-coming executives have a similar effect. 

The burden of overwork disrupts commitments to family, friends, community, 

and other interests that might place conflicting pressures on the manager. As 

Margolis put it, “What is to be accomplished is not a total change in the young 

man’s values or attitudes but merely their reorder. The priority of the corpora- 

tion must be established. For that to happen, exhausting workloads are less strate- 

gic than work situations that put the corporation into competition with other 

institutions or persons who might lay claim on the man. These competitions, 

which always have the appearance of accidents, are in fact intentional enforcers 

or tests of the man’s loyalty to the corporation.””8 

This rigorous process of socialization can produce a kind of “moral numb- 

ness” in corporate managers.’ The well-socialized executive tends to display a 
narrow, pragmatic approach to his or her work, acting in the best interests of 

the corporation with little thought of its moral implications. C. Wright Mills held 
such attitudes to be part of the “structural immorality” of American society,®° 
but perhaps the phenomenon can more appropriately be termed “structural 
amorality,” for the well-trained bureaucrat does not oppose or reject popular 
morality, but is often indifferent to it. 

Socialization into a bureaucratic organization does much more than merely 
dull the initiate’s ethical sensibilities, however. As James March and Herbert 
Simon, Charles Perrow, and other sociologically oriented organizational theorists 
have pointed out,®! an organization also controls its members through its in- 
fluence on the definition of the situations they face on the job. The organization 
provides definitions about what needs to be done, the importance of various 
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tasks, and the effects of those tasks on the company and the community. The 
organization defines the goals it is pursuing and the ways those goals are to be 
achieved. It provides repertoires of actions to be used in response to given sit- 
uations, and it teaches employees to direct their attention to certain aspects of 
their environment and to ignore others. 

This network of definitions often makes unethical or illegal activities appear to 
be a normal part of the daily routine. Time after time, individuals unlucky enough 
to have been caught committing corporate crimes have expressed surprise and 
even shock that their actions were really considered criminal by the world outside 
their organizations. One General Electric executive involved in the heavy electri- 
cal equipment scandals said that price-fixing “had become so common and gone 

on for so many years that we lost sight of the fact that it was illegal.”®* James Carey’s 

description of the attitudes of those involved in the marketing of MER/29 applies 

equally well to many other organizational criminals: “No one involved expressed 

any strong repugnance or even opposition to selling the unsafe drug. Rather, they 

all seemed to drift into the activity without thinking a great deal about it.”®8 
The organizational structure of modern bureaucracy greatly facilitates its abil- 

ity to manipulate employees’ definition of their occupational world. The mam- 

moth size of many of these organizations, their labyrinth of organizational units, 

and the ever-increasing trend toward specialization fragment the responsibility 

of individual employees. Most employees work on only a small part of a much 

larger overall operation, and many never see—or choose to ignore—the poten- 

tial impact of the project as a whole. Employees who question the ethical or le- 

gal implications of their work are told to carry out their duties and not to worry 

about things that are the responsibility of top management. 

At the same time, top managers often make an intentional effort to avoid le- 

gal responsibility for the illegal activities they encourage. In the heavy electrical 

equipment price-fixing cases, for example, top management first set quotas and 

goals that virtually required price-fixing to achieve, and then they made it clear 

that they did not want to hear anything about the criminal activities of their sub- 

ordinates.®* Surveys indicate that many middle-level managers are afraid to be 
honest with their bosses, and that the number of managers reporting this prob- 

lem has steadily increased.®° This same process goes on in government as well. 

The scandal that developed over the sale of arms to America’s adversaries in Iran 

and the use of some of the profits to illegally support the rebels seeking to over- 

throw the government of Nicaragua provides a classic example. It is clear that 

President Reagan ordered his subordinates to find some way to aid the Nicaraguan 

rebels, even though a specific prohibition on the use of government funds for 

such a purpose had already been enacted into law. Former national security ad- 

viser John M. Poindexter, who directed the Iran-Contra scheme, testified before 

Congress in July 1987 that although he was confident that the president would 

have approved the plan, he did not ask his permission in order to protect him from 

the political damage that would occur if the plan became public.®° 

Another factor that facilitates corporate control of managers is their relative 

isolation from the outside world. In one of his most-well-known works on business 
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administration, Peter Drucker compared the isolation of the executive with that 

of monks in a monastery. He went on to note that the executive’s “contacts out- 

side of business tend to be limited to... people of the same set, if not to peo- 

ple working for the same organization. The demand that there be no competing 

outside interests and loyalty applies to the corporate executive as it does to the 

army officer. Hence executive life not only breeds a parochialism of the imagi- 

nation comparable to the ‘military mind,’ but places a considerable premium 

on it.”8’ This isolation is important, because it insulates the white-collar criminals 

from the condemnation they would otherwise receive from those outside the so- 

cial world of their organization, and also because it discourages normal skepti- 

cism about attitudes and goals that executives learn on the job. 

The Distribution of Opportunity 
RS REDE HN PR BOSSI A PO BIRT, ENN NSE 

No matter how strong an individual’s motivation, by itself it can never provide 

a complete explanation of criminal behavior. If there is no opportunity, there is 

no crime. In this short discussion, we cannot hope to list all the opportunities 

associated with the myriad occupational positions created by modern industrial 

economies. We can only provide a general description of the overall distribution 

of the opportunities for white-collar crime and examine some of the reasons 

those opportunities are distributed the way they are. But before we proceed, we 

have to clarify exactly what we mean by an opportunity. In everyday speech, 

“opportunity” has a positive connotation—an opportunity is a favorable set of 

circumstances that allows us to do something we desire. Thus, we speak of an 

opportunity to double an investment, not an opportunity to have cancer surgery. 

Here, however, the term will be used in a more neutral way. For our purposes, 

an opportunity is merely a possible course of action, and different opportuni- 

ties can be evaluated on the basis of their attractiveness to different individuals 
or groups. 

Rational choice theory holds that we do this evaluation on the basis of rea- 

son and logic. But although this is often the case, the choices made by even the 
most rational corporate executives are influenced by a host of other factors. Crit- 
ics of this approach, such as Diane Vaughn, have pointed out that there clearly 
are social and cultural restraints on the exercise of rational choice.®8 The attitudes 
of our friends and associates, the subculture within an organization, or the cul- 
tural perspective of an entire society can, for example, blind an individual deci- 
sion maker to many options that would appear to be highly attractive rational 
choices or make a highly irrational decision look extremely attractive. 

There has, unfortunately, been little effort to measure criminal opportunities 
directly. But because the culture of competition has diffused the motivation for 
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white-collar crime so widely, it seems justified to use an indirect measure and 
assume that high crime rates reflect the presence of attractive criminal oppor- 
tunities. The only other important factor affecting the crime rates would appear 
to be the distribution of rationalizations—for some types of crime are more eas- 
ily justified than others. But in light of the ingenuity people have shown at cre- 
ating flattering definitions of their own behavior, there is little doubt that crime 
rates and the distribution of criminal opportunity are strongly correlated. None- 
theless, there is still a serious problem with using available data on crime rates 
as an indicator of the distribution of opportunities for white-collar crime, because 
virtually all the quantitative measures of white-collar crime used in criminolog- 

ical research are based on reports by regulatory and criminal justice agencies. 

Although those statistics are certainly influenced by the underlying crime rate, 

they also reflect a number of extraneous variables, such as the likelihood of de- 

tecting a particular crime, and the priorities and procedures of the agencies 

themselves. Despite these difficulties, some preliminary conclusions are neces- 

sary, both as a summary of the current state of our knowledge and as a basis for 
further research.®9 

Industries 

Both the distribution of opportunities and their relative attractiveness vary sig- 

nificantly from one industry to another. One question that has created a great 

deal of interest among scholars is the role of the market structure of an indus- 

try in corporate crime. However, many contradictory claims have been made 

about which type of market structure is the most conducive to criminal activity. 

On the one hand, it can be argued that competitive markets in which many dif- 

ferent firms struggle to keep afloat are the most likely to have high crime rates, 

because the combatants will use every possible means to survive and prosper. 

On the other hand, it appears that price-fixing and other antitrust conspiracies 

are far easier in markets dominated by a few large firms. Thus, it would seem 

that industries with many small, highly competitive firms would be character- 

ized by a high rate of crimes that are intended to improve competitive perfor- 

mance, such as fraud, false advertising, and espionage, and that collusion and 

antitrust activities are most common in more concentrated industries. 

Most of the empirical research on this issue has focused on the antitrust laws. 

Although it would seem to be impossible for hundreds of small firms to join to- 

gether in an illegal conspiracy without being detected, many researchers have 

compared the rate of antitrust violations in moderately concentrated and highly 

concentrated industries. Jeffrey Pfeffer and Gerald Salancik, J. F. Burton, and Marc 

Riedel®° found the greatest number of antitrust violations in industries with in- 

termediate levels of concentration, whereas George Hay and Daniel Kelley®! found 

more violations among highly concentrated firms. Peter Asch and J. J. Seneca?’ 

concluded that high concentration is associated with higher rates of crime in con- 

sumer goods industries and with lower rates of crime in producer goods industries. 
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Finally, Richard Posner® and the Clinard study®* found little relationship of any 

kind between these two variables. As Clinard and Yeager suggested, quantitative 

research on this topic is extremely difficult, and more sophisticated methodology 

is needed before these contradictory findings can be resolved.?° 

The much slimmer body of research on bribery also concentrates on the is- 

sue of market structure. Pointing out the numerous bribery scandals involving 

the sale of everything from aircraft to beer, Clinard and Yeager argued that bribery 

is most likely to occur in highly competitive industries.°° This position has ob- 

vious appeal, because it pictures bribery as simply one more type of competition 

between firms seeking to sell their products—the more competition, the greater 

the need to resort to bribery. Yerachmiel Kugel and Gladys Gruenberg, however, 

argued that oligopolistic markets are most conducive to bribery: “Since oligop- 

oly markets are characterized by lack of price competition, international payoffs 

become a kind of nonprice competition.”9’ Data from the international payoff 
scandals in the 1970s appear to support Kugel and Gruenberg’s thesis. Of the 

thirty-two companies that were found to have spent more than $1 million in 

“questionable payments” abroad, half were in just four industries. The heaviest 

concentration of offenders was in the drug industry, where seven different firms 

admitted making more than $1 million in foreign payments. The second great- 

est concentration of offenders was in the aircraft industry, where four firms sur- 

passed the $1 million mark, followed by the oil industry, with three million-dollar 

offenders and the food industry, with two.%° All these industries are oligopolis- 

tic ones in which a few giant firms dominate the American market. 

The matter is, however, more complicated than it may appear, for a high con- 

centration ratio in the United States does not necessarily mean that there is no 

international competition. Despite a high degree of domestic concentration in 

the aircraft industry, the international aircraft market is often fiercely competi- 

tive, and most of the reported bribery in this industry was indeed intended to 

promote aircraft sales. In contrast, the petroleum industry has long been char- 

acterized by cartels and collusion, and there generally is less competition in either 

domestic or international markets. Significantly, most of the bribery reported in 

the petroleum industry was intended not to directly promote the sales of a 

particular company’s products, but to preserve and enhance a political climate 
favorable to the operations of all international oil companies. Thus, intense com- 
petition appears more likely to be associated with commercial bribery intended 
to promote the sale of a firm’s products, whereas firms in noncompetitive in- 
dustries may have more of a tendency to be involved in political bribery aimed 
at influencing government policies and programs. 

Because all the quantitative studies just discussed rely on official records and 
reports as their only measure of white-collar crime, it is difficult to know how 
much confidence we should place in their conclusions. The case study method, 
which analyzes the conditions that contribute to particular white-collar offenses 
in particular industries, has so far produced better results. Harvey Farberman% 
and William Leonard and Marvin Weber,! for example, all concluded that the 



The Distribution of Opportunity 217 

economic organization of the automobile industry virtually forced individual 
dealers to engage in shady business practices. They argued that the oligopolis- 
tic firms that control the supply of new automobiles pressure their franchises to 
sell cars at an extremely low price in order to increase their sales volume, and 
dealers are therefore forced to make up their losses through repair and service 
rackets and other fraudulent activities. Norman Denzin found similar conditions 
in the liquor industry.'°! Distillers impose rigid sales quotas on their distributors 
that force them to give untaxed, under-the-table incentives to retailers to keep 
up their volume. 

Martin Needleman and Carolyn Needleman have, however, criticized the 

assumption in such studies that the participants are coerced into criminal ac- 

tivity.°* They argue that in most cases, it is more accurate to talk about “crime 
facilitative” rather than “crime coercive” systems. Their study of the securities 

industry, for example, found many conditions that made criminal activities eas- 

ier but did not actually force individuals to participate. More specifically, the 

Needlemans found that the legal doctrines limiting the financial risk in handling 

stolen securities, the strong financial incentives to keep up market flow, and the 

traditions of trust and professional solidarity in the industry all combined to fa- 

cilitate securities theft. Moreover, the repeated waves of financial scandals and 

the numerous statements from insiders familiar with the operations of the stock 

market and commodity exchanges suggest an extremely high rate of other crim- 

inal activities among those involved in the financial markets as well (see Chap- 

ter 2). Not surprisingly, David Weisburd and colleagues’ analysis of convicted 

white-collar offenders found a higher crime rate in the securities industry than 

in any of the six other industries they analyzed.!° 
Another variable influencing the opportunity structure within an industry is 

what Edward Gross called “organizational sets’—groups of similar organizations 

whose actions are visible to each other.!™ The key point is that these sets tend 

to have an internal system of stratification with dominant organizations, middle- 

level organizations, and marginal organizations. The relatively small number of 

firms at the top of these stratified organizational sets greatly increases the at- 

tractiveness of antitrust conspiracies, because it reduces the number of firms 

that must become involved and thus reduces their chances of being uncovered. 

Citing the Equity Funding case, Gross also argued that both the tendency for or- 

ganizations to focus their attention almost exclusively on the activities of other 

members of their set and the great complexity of relations among participants 

in different sets make it easier for outsiders to conceal fraudulent schemes that 

cut across set boundaries. Some researchers feel also that the fact that some cor- 

porations are structurally bedded in an organizational network may help insu- 

late them from mechanisms of social control that would otherwise restrain their 

criminal behavior.!°° 
Variations in the regulatory environment also play a major role in determin- 

ing the opportunity structure in different industries. The more tightly an indus- 

try is regulated, the more likely it is that attractive opportunities will be illegal, 
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and the more white-collar crime we can expect. One of the most important in- 

fluences shaping an industry’s regulatory environment is the products it makes. 

Industries whose products cause serious and clearly identifiable harm to the 

public or the environment tend to be subject to more stringent regulation than 

those that do not. Examples include the pharmaceuticals industry, whose prod- 

ucts may mean life or death for their users; the automobile industry, which has 

been subject to an increasing number of safety and environmental regulations; 

and the chemical and petroleum industries, which produce a wide variety of haz- 

ardous substances, often using industrial processes that pose great environmen- 

tal risks as well. It is not surprising, then, that the Clinard study of corporate crime 

found all these industries have unusually high crime rates.1°° 
Banking is another industry that has traditionally been subject to strict regu- 

lation, not because its products are particularly dangerous but because numer- 

ous frauds and failures over the years have forced the government to play a strong 

supervisory role. Banks and savings and loans had not been considered partic- 

ularly high-crime industries until the 1980s, when there was a virtual explosion 

of crime and corruption among the nation’s thrift institutions. Although many 

factors were involved, a principal cause was the deregulation of the industry, 

which stripped away most of the restrictions that had been imposed on the way 

these institutions could use funds from publicly insured deposits, and helped to 

create a kind of “casino mentality” among savings and loan operators. Even more 

important was the fact that the antiregulatory fervor of the Reagan administra- 

tion prevented it from adequately funding federal inspectors and auditors, thus 

leading many savings and loan operators to believe that they could get away with 

almost any kind of fraudulent activities without fear of detection (see Chapter 2 

for more details). 

Finally, there is considerable evidence that illegal practices spread from one or- 

ganization in an industry to another.!°’ Some of this tendency can be attributed to 
the diffusion of motivations and rationalizations discussed earlier in this chapter, 

but other processes appear to be involved as well. For one thing, knowledge about 

the availability of criminal opportunities and the specific techniques necessary to 

carry them out diffuse within an industry, just as the rationalizations do.!°8 More- 
over, the illegal activities of a firm have a direct impact on its competitors. Seeing 

a competitor increase its profits by illegal means is likely to enhance the attrac- 
tiveness of such behavior, whereas the failure of a competitor’s illegal enterprise is 
likely to have the opposite effect. Profits generated by illegal means may also allow 
a firm to lower its prices or take other advantages over its competition, thus re- 
ducing the attractiveness of the competition’s legitimate opportunities and en- 
couraging all the firms in the industry to become involved in similar illegal schemes. 

Organizations 
The goals an organization pursues are certain to have a major impact on both 
the type and the amount of its criminal activities, but there is considerable dis- 
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agreement about what those goals actually are. According to the theory of laissez- 
faire capitalism advanced by Adam Smith and his followers, the principal goal 
of all private enterprise is profit. Corporations are money-making machines; if 
they fail to make money, the logic of capitalism says they should go bankrupt. 
However, some defenders of contemporary business downplay the importance 
of profit as a business goal, pointing out that business firms pursue many other 
objectives as well. J. K. Galbraith has held that the giant multinational firms typ- 
ical of the corporate sector have become increasingly conservative, and that their 
sights have turned from achieving the maximum possible profits to a quest for 
security and self-protection.!° 

In this view, managers aim for a “satisfactory” level of profitability that offers 

stability and security, rather than taking greater risks to achieve higher profits. 

The size and influence of the firm, Galbraith has argued, are often more important 

to today’s professional managers than are exorbitant profits. Because managers 

are no longer the major stockholders in their firms, high profits and dividends 

are supposedly less attractive than the status derived from being at the helm of 

a huge firm with vast power and influence. Even among the owner-operated firms 

of the small business sector, the argument goes, there are constraints on the pur- 

suit of profit, such as limitations on how much time and effort the owner is will- 

ing to devote to the business. 

Although there is some truth in these arguments, the central importance of profit 

to contemporary business should not be underestimated. Modern-day managers 

may not struggle for every last dime in profits, but they know that a decline in 

profitability poses a direct threat to their careers. Once “satisfactory” levels of 

profitability have been achieved, firms may pursue other goals, but the primacy 

of the profit motive quickly reemerges if profits decline. After a careful statistical 

analysis of the reasons for the dismissal of top corporate executives, David James 

and Michael Soref concluded that “profit criteria appear to be the most impor- 

tant standard by which corporate chiefs are judged, and dismissal is the ultimate 

sanction that conditions their behavior.”'!° Thus, the corporate executive who 
lets the profitability of his or her firm decline runs a very real risk of being fired.!1! 

Modern corporations are, however, far too complex to operate with only a 

single goal. A corporation can hardly tell its manufacturing division or sales di- 

vision that its goal is simply to make profits. Each organizational unit must be 

given specific subgoals that ultimately contribute to the overall organizational 

goals. The sales division, for example, might be given a particular quota to reach, 

while the manufacturing division is told to produce a certain number of items 

at a particular cost. 

Corporate managers have little discretion in selecting the primary corporate 

objective (profitability), but they are responsible for the subgoals. Moreover, the 

specific targets selected by top management may have an important influence 

on middle-level employees’ decisions about whether to stay within the confines 

of the law. For example, Ronald Kramer argues that the goals set for the Ford 

Pinto—that it weigh less than 2,000 pounds and cost less than $2,000—uIltimately 
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caused the safety problems for which it became notorious, because such goals 

led to the rejection of safety modifications that would have increased the weight 

and cost of the car.1! 
The retired middle managers studied by Marshall Clinard expressed the be- 

lief that top management is responsible for setting the overall ethical standards 

of the corporation. Many of them drew a distinction between “financially oriented” 

managers and “technical and professional types.” The interviewees believed that 

financially oriented managers were primarily interested in quick profits and per- 

sonal prestige, and were therefore more inclined to engage in criminal activities. 

Professionally oriented managers were held to be less willing to risk criminal ac- 

tivities and more concerned with the long-term well-being of the corporation.’ 
It would be a mistake, however, to attribute too much independence to those 

at the top. Even the highest-ranking managers are often as constrained by the 

structural realities of the organization and its external environment as are its 

lower-level employees. For one thing, top management faces a complex balance 

of political forces within the organization that places clear limits on its discre- 

tion. Individuals and groups who occupy strategic lower positions within the or- 

ganization may have great power over certain types of corporate operations. One 

study of the Australian Trade Practices Act, for example, concluded that most 

violations did not originate at the top, but with other factions within the corpo- 

rations involved.''4 Those at the top often find that they have great power only 
as long as they utilize it in the ways that are expected of them. The culture and 

traditions of an organization have a resilient strength that is difficult for even 

the most capable leader to overcome. Moreover, most upper-level executives have 

been socialized into the same organizational culture as other employees, and 

that culture plays an important part in determining their decisions.!!5 
In addition to those powerful internal forces, top management is restrained 

by the external environment of the organization. Many critical definitions, ideas, 

and beliefs come from the industry in which a firm operates and from the gen- 

eral ethos of corporate culture. Government controls and the climate of public 

opinion place another set of restraints on contemporary corporations, as do the 

economic realities of the marketplace. Under many circumstances, top manage- 

ment may have little choice but to engage in illicit activities, if it is to meet the 
overriding demand for profits. If, for instance, a competitor is cutting costs by 
violating pollution and safety standards, it may be impossible to maintain com- 

petitive prices without engaging in similar activities. 

Given the primacy of the profit motive, it is not surprising that the research 
shows that firms with declining profitability are more likely than others to break 
the law. In a study of wartime price control legislation, George Katona found that 
compliance in the meat and laundry industries “seemed to be more satisfactory 
among firms with rising profits than among those with declining profits.”!!6 
Robert Lane’s study of New England shoe manufacturers also found fair trade 
violations to be more common when profits were declining,!!” and Geis 
concluded that there was more price-fixing in the heavy electrical equipment 
industry when market conditions were poor.!!8 In a study of 500 major corpo- 
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rations, Barry Staw and Eugene Szwajkowski found that firms cited for antitrust 
violations had been making lower profits than had other firms in their industry.! 
The Clinard study of corporate crime reached similar conclusions. In the words 
of Clinard and Yeager, “Firms in depressed industries as well as relatively poorly 
performing firms in all industries tend to violate the law to a greater degree.”!2° 
Sally Simpson’s study of antitrust violations found that firms in a difficult eco- 
nomic environment committed more serious violations, whereas in good economic 
times, firms committed more minor violations.!*! Finally, A. Jenkins and John 
Braithwaite found lower rates of fraud in nonprofit nursing homes than in those 
operating as profit-making organizations.!22 

Many observers have claimed that there is a relationship between the size of 

a firm and its involvement in illegal activities, but they do not agree on whether 

large or small firms are most likely to break the law. John Conklin, for example, 

suggested that the anonymity and impersonality of the large corporations and 

the way responsibility for important tasks is fragmented among many different 

employees actually encourage white-collar crimes.!*° Others, especially those 
working for large corporations, have claimed that small firms are more likely to 

violate the law, because they lack the professional expertise to decipher the maze 

of government regulations that control business activities.!*4 
The research on this point is as contradictory as the claims. Neither Katona 

nor Clinard was able to arrive at definitive conclusions about the relationship 

between the violation of wartime price regulations and firm size. Lane found that 

larger firms were much more likely to violate labor regulations and trade-practices 

legislation than were smaller firms, but he found the opposite to be the case for 

violations of the Fair Labor Standards and the Public Contracts Acts in the metal 

and metal products industry.!*° In two other industries, Lane found no rela- 
tionship at all between size and legal offenses. His overall conclusion was that 

there is “no clear relationship between size and violation; each industry and each 

regulatory measure has a pattern of its own.”!*° The Clinard study of corporate 

crime reached similar conclusions. Although larger firms were found to have 

more total violations, the relationship disappeared when controls were introduced 

to compensate for the greater volume of business carried on by the big firms.'*’ 

Roger Riis and John Patric found some evidence that dishonest practices were 

more common among large than among small car and radio repair shops,'** 

and a study of income tax compliance found that erroneous returns were more 

commonly filed by large firms than by small ones.'*? Thus, despite the efforts of 

these researchers, no clear relationship between firm size and criminal conduct 

has been established. 

Occupations 
All occupations offer some illicit opportunities, even if it is only to evade the taxes 

on the money we earn. These opportunities are, however, unevenly distributed, 

and some occupations clearly hold far greater possibilities for illicit gain than 

others. Unfortunately, the great diversity of occupational categories and the paucity 
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of sociological research on this subject make it possible to present only a few 

basic generalizations and hypotheses. The attractiveness of the opportunities for 

bribery, for instance, appears to depend on the economic value of the services 

the holder of a particular job can offer in exchange for corrupt payments. One 

of the reasons police corruption is most common among officers involved in the 

enforcement of narcotics and vice laws is that organized criminals are willing to 

pay those officers large sums of money to look the other way.!3° Other occupa- 

tions with rich opportunities for corruption include purchasing agents, govern- 

ment inspectors, and politicians. 

The government’s increasing role in regulating private business has created 

burgeoning opportunities for corruption over the last fifty years as the number 

of rule makers and inspectors has increased.!! Another structural condition that 

encourages government corruption is the increasing cost of running for public 

office. Because of the widely held belief that an expensive advertising campaign 

is necessary to win high office, even the most scrupulous politicians are tempted 

to trade political favors for the campaign contributions necessary for such efforts. 

The simultaneous expansion of the politicians’ need for money, and private in- 

dustry’s desire to purchase special favors from them, has produced a situation 

uniquely suited to foster corruption. 

Opportunities for embezzlement seem to vary with the degree of financial 

trust placed in the holders of different occupational positions. Accountants, book- 

keepers, and clerks have many opportunities for embezzlement, whereas other 

employees in the same organizations may have none. Opportunities for fraud and 

other illegal financial manipulations appear to be greatest in occupations with 

direct involvement in financial dealings, such as salespeople and upper-level ex- 

ecutives. A study of presentence reports in federal court by David Weisburd and 

his colleagues found that managers were convicted of the most serious crimes, 

the crimes of owners were second, and lower-level employees committed the 
least serious offenses. !%? 

In general, it appears that the opportunities for employee pilferage are more 

widely dispersed than the opportunities for fraud or embezzlement. Most em- 

ployees have the opportunity to steal from their employer at one time or an- 

other, and a great many actually do. Such opportunities are not, however, evenly 

distributed throughout the occupational structure. John Clark and Richard 
Hollinger’s comprehensive survey found that employees with access to and knowl- 
edge about vulnerable targets for theft (e.g., sales clerks in stores, engineers in 
factories, and nurses and technicians in hospitals) were the most likely to report 
having actually committed a theft.!5° Occupations also differ in terms of the size 
of the reward they offer to the potential thief. Whereas the television assemblers 
in Donald Horning’s study usually took small objects of little value, !34 stockbro- 
kers and securities dealers have the opportunity to steal far more valuable items. 

One of the most important determinants of the illicit opportunities available 
to professionals is the financial arrangements that determine their remuneration. 
Professionals working on a fee-for-service basis have numerous opportunities 
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to persuade their clients to consent to profitable but unnecessary procedures, 
whereas those working on salary have little to gain from such activities. Another 
important factor is the ignorance of clients about what kind of services they really 
need, and the strong emphasis on mutual trust in the professional-client rela- 
tionship that leads many clients to an unquestioning acceptance of the profes- 
sional’s judgment. The fact that a substantial portion of medical and dental bills 
are paid by insurance further decreases the clients’ concern about unnecessary 
services and overcharging. 

Occupational subcultures play an important role in facilitating many types of 

white-collar crimes by promoting the spread of the knowledge and techniques 

necessary to transform a potential course of criminal action into a psychologi- 

cally available opportunity. Because these subcultures typically have members 

from many different industries, they provide a source of communication in- 

dependent of the industry or organization in which an individual works. For 

example, accountants, physicians, and lawyers learn about opportunities for 

white-collar crime as they learn their profession and are socialized into its sub- 

culture. Similarly, the striking parallels in the patterns of corruption found in 

many different police departments strongly suggest the transmission of crimi- 

nal techniques through an occupational subculture shared by officers. Although 

subcultures in law, medicine, and the other professions do not directly condone 

criminal behavior, the sense of mutual solidarity and self-protection does make 

criminal opportunities more attractive by reducing the chances of receiving se- 

vere punishment. Occupational subcultures thus serve as part of a network of 

communication that transmits information about opportunities, techniques, and 

motivations, as well as a protective shield that reduces the visibility of profes- 

sional misconduct. 

Gender 

Gender is one of the strongest predictors of criminality, and in general, men com- 

mit far more crimes than women. A quick examination of the statistics on crim- 

inal arrests, however, might lead one to believe that this generalization is far less 

applicable to white-collar crimes. Although only 23 percent of the persons ar- 

rested in the United States in 2002 were female, women made up half (49.8 per- 

cent) of those arrested for embezzlement and 45.1 percent of those arrested for 

fraud—a higher percentage than for any other crimes except prostitution and 

vice.!35 Moreover, the percentage of those arrested for white-collar crimes who are 

women has been increasing rapidly in recent years. In the last decade alone, 

the percentage of women arrested for embezzlement increased 28 percent and the 

percentage of women arrested for fraud increased 7 percent.'?° 

However, any appearance of gender equality is largely a statistical artifact. For 

one thing, many people arrested for embezzlement or fraud do not hold a job 

at the white-collar level. Moreover, the arrest statistics provide virtually no useful 

data on the highest-status white-collar criminals, for their numbers are small and 
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their chances of being arrested are far lower than those for other white-collar 

offenders (see Chapter 4). Yet it is precisely in the upper-level corporate and or- 

ganizational crimes that women are most underrepresented. Since patriarchal 

society denies women equal access to the upper levels of the economic world, it 

also denies them opportunities for the white-collar crimes those positions offer.'°” 

Kathleen Daly’s analysis of a sample of presentence reports from seven fed- 

eral court districts shows very significant differences between the male and fe- 

male offenders who are arrested for white-collar offenses.!°8 The women in Daly’s 

sample were younger, were less educated, and had lower-status positions and 

lower incomes than the men. She also found that the women made less money 

from their crimes and were less likely to commit their offenses as part of a group. 

Although this study included many offenses that do not fall within the defini- 

tion of white-collar crime used in this book (e.g., welfare fraud), a comparison of 

the gender differences among specific white-collar offenses produces some in- 

teresting results. Women were extremely underrepresented among those charged 

with the two offenses that are most likely to be corporate crimes. An over- 

whelming 98 percent of those charged with antitrust and SEC violations were 

male. In contrast, 45 percent of those charged with bank embezzlement were fe- 

male. However, the women charged with bank embezzlement were more likely 

to be tellers, whereas the men were more likely to be bank officers or financial 

managers. The crimes of the women were also “generally less sophisticated than 

men’s, of shorter duration, and less likely to be carried out with others.”!89 

One possible explanation of these findings is that differences in social expec- 

tations and socialization create different motivational patterns for women and 

men. For example, some studies of moral reasoning indicate that women are 

more likely to see moral issues in terms of a network of interconnecting respon- 

sibilities, whereas men are more prone to see such issues in terms of individual 

rights based on formal rules.'*° Such differences might contribute to the lower 
overall crime rate among women and their relatively greater involvement in 

white-collar than street crimes. Other social-psychological research indicates that 

men are more task oriented in their group behavior, *! which might help explain 

why men’s white-collar crimes have generally involved a larger group of con- 

spirators. At this point, however, such contentions are mere speculation. Little 

empirical research has yet been done on gender differences in the motivation 
of white-collar criminals, and none of it specifically addresses these points. 

What the available research does show is that men and women tend to use 
different rationalizations to justify their white-collar crimes. The most compre- 
hensive study of this issue was conducted by Dorothy Zietz, who found that many 
of the generalizations Cressey had made about male embezzlers did not apply 
to the embezzlers she interviewed at the California Institution for Women.!42 
Cressey’s subjects needed money because of nonshareable problems they had 
brought upon themselves, and they rationalized their crimes by telling themselves 
that they were only borrowing the money. Zietz’s subjects, on the other hand, 
cited problems for which they were not responsible and seldom used the bor- 
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rowing rationalization. Zietz’s embezzlers were far more likely to justify their of- 
fenses in terms of the needs of their spouse or children. 

Zietz’s findings have, however, received mixed support from other researchers. 
In a small case study of convicted embezzlers, Sue Mahan concluded that Cressey’s 
theory was in fact applicable to some female embezzlers.!43 On the other hand, 
Zietz’s conclusion about the use of family-based rationalizations by female of- 
fenders finds support in Daly’s research. Although Zietz found that all of her sub- 

jects used the family rationalization and only 29 percent of Daly’s sample of 

embezzlers used that rationalization, Daly still found that the family rationaliza- 

tion was used about twice as often by women as by men. However, the impact 

of the differences in the distribution of rationalizations among females and males 

remains unclear. For one thing, both genders appear to share many rational- 

izations. Moreover, the different rationalizations preferred by males and females 
all appear to provide effective justifications for white-collar crime, and it is dif- 

ficult to determine whether this difference has any impact on the actual inci- 

dence of embezzlement or other crimes. 

Although the issue of motivational differences remains unresolved, differences 

in the opportunity structure for women and men clearly have a powerful effect 

on white-collar criminality. Daly’s finding that very few women are involved in 

corporate crimes obviously reflects the gross underrepresentation of women in 

the highest circles of corporate decision making. Of course, this same pattern of 

discrimination continues down through the middle and lower levels of the cor- 

porate hierarchy and has a similar effect in patterning the distribution of white- 

collar offenses. The fact that female bank embezzlers are more likely to be tellers, 

whereas males have a greater likelihood of holding managerial positions, seems 

to be an obvious reason for women’s crimes having been less sophisticated, hav- 

ing netted lower returns, and being less likely to be committed by a group of of- 

fenders. Yet we cannot assume that men and women in the same occupational 

position are necessarily presented with the same opportunities for white-collar 

crime. Steven Box argues that female workers are more closely supervised than 

their male counterparts in the same job and therefore have fewer criminal op- 

portunities.'44 Research on women managers also indicates that they are often 

excluded from the social networks of their male colleagues!*°—another condi- 

tion that might reduce the availability of criminal opportunity. 

a 

The Whole Picture 
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As we have seen, the pattern of etiologic factors that generate white-collar crime 

is a complex one indeed. Although social scientists have tended to focus on either 

the social psychological or the structural level, a complete understanding of the 
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causes of white-collar crime requires us to recognize the interdependence of 

those two approaches. Social psychological analysis alone leaves us ignorant of 

the structural and historical forces that shape all human behavior, but an anal- 

ysis focused exclusively on structural variables neglects the personal dimension 

of human behavior and cannot ultimately account for any individual offenses. 

Our analysis has shown that white-collar crime is caused by the coincidence 

of three necessary conditions, the first of which is motivation. There must be 

some reason for an individual to turn to white-collar crime. In most cases, the 

motivation is the desire for financial gain, the wish to be seen as a success in the 

eyes of others, or the fear of losing what one already has. Although many peo- 

ple believe such motivations to be a part of human nature, that is clearly not the 

case. Rather, the political economy of industrial society, with its enormous eco- 

nomic surplus and reliance on a system of market exchange, has given rise to a 

culture of competition that fosters these motivations. 

The second requirement is the neutralization of the ethical restraints that in- 

hibit criminal behavior. On the individual level, this is achieved through the use 

of various rationalizations that justify the offender’s behavior. Often these ration- 

alizations are learned on the job, but there are many other sources as well. In 

the case of organizational crime, the process of neutralization is greatly facili- 

tated by the power of large organizations to shape the definitions that guide the 

behavior of their employees. Thus, criminal activities may be defined in such a 

way as to make them appear to be routine, unproblematic behavior, or at least 

a necessary part of the job. 

Finally, along with the desire, there must be an opportunity. The fact that pop- 

ular mass movements have been able to force the adoption of legal restrictions 

on many abuses of those in privileged positions but have often been unable to 

win effective enforcement of those standards creates a rich profusion of attrac- 

tive opportunities for white-collar criminality. But it is clear that some people 

have greater and more attractive opportunities than others. The distribution of 

those opportunities was found to be influenced by many different variables 

among the various occupations, organizations, and industries in which people 
are employed. 

Review Questions 
¢ What role does personality play in the motivation of white-collar crime? 

* What is the culture of competition and how does it encourage white-collar 
crime? 

* What are techniques of neutralization, and what role do they play in the 
formulation of the motivation for white-collar crime? 

¢ How do complex organizations encourage their members to engage in 
illegal acts? 
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* How does the structure of opportunities for white-collar offenses differ 
among different industries, organizations, and occupations, and between 
the genders? 

¢ Summarize the theory of the causes of white-collar crime presented in 
these pages. 
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The Criminal Elite 

A. hrough the pages of this book we have seen that white-collar criminals are 

indeed members of a criminal elite. In comparison with other criminals, they 

make more money from their crimes, they run fewer physical risks, their chances 

of arrest or conviction are lower, and if convicted they receive lighter penalties. 

Although precise quantitative data are lacking, we have also seen that criminal 

activities are surprisingly common among elite groups that might be thought to 

have little to gain from such behavior. Thus, we have a criminal elite in another 

sense as well—an elite frequently involved in crime but one that often seems 

able to ignore the laws that constrain the other strata of society. 

White-collar crime is an enormously complex phenomenon. To handle so 

cumbersome a topic, it was necessary to break it down into many smaller units. 

But all the issues we have examined—the legal definition of white-collar crime, 

its causes, the enforcement effort, and the characteristics of the crimes them- 

selves—are facets of a single problem. This topical approach tends to isolate the 

issues from one another. As a result, we risk losing sight of their subtle inter- 

connections. Our next task is therefore to present an integrated restatement of 

the main points of this study that makes these interconnections explicit. 

The Problem of White-Collar Crime: A Summary 

The problem of white-collar crime is rooted in the social contradictions of indus- 

trial society. One of the most important of these is class conflict, especially the 

struggle for power and profits waged between the dominant elite and the less 

privileged strata of society. Most of the laws creating organizational crimes re- 

sulted from the interaction between (1) the efforts of farmers, consumers, work- 

ers, or the general public to limit abuses of the elite, and (2) the response of the 
elite to those social movements. On the other hand, the origins of laws pro- 
hibiting such individual crimes as embezzlement and employee pilferage can be 
traced to the efforts to protect the interests of more privileged groups by regu- 
lating the behavior of the lower classes. The same class conflicts can be seen in 
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the enforcement process—for example, in the success the elite has had in weak- 
ening the enforcement of legislation that threatens its interests or its use of law 
enforcement as a tool to suppress the political activities of its leftist critics. 

The battle lines do not always coincide so neatly with the divisions of the class 
system, however. The efforts of women and minorities to win equal treatment 
from our economic institutions are a major example. Indeed, elite groups are them- 
selves divided by conflicting economic interests. The conflicts between the ma- 
jor stockholders in savings and loan institutions and their high-rolling executives 
are an obvious example, as is the medical profession’s struggle to minimize the 
legal profession’s ability to hold physicians civilly accountable for their errors 
and misdeeds. 

Another fundamental contradiction exists between our relentlessly material- 

istic culture’s demand for ever-greater affluence and the environmental and hu- 

man carnage often produced by the effort to achieve it. As is often the case, the 

defenders of the status quo have enormous political and economic advantages 

over those who advocate fundamental reforms. But periodic environmental crises 

have repeatedly galvanized the forces of reform, not only winning popular sup- 

port but even lending strength to those voices calling for a different kind of cul- 
tural orientation. 

The laws defining white-collar crime have diverse historical origins, but most 

of them can be traced back to the dislocations and conflicts caused by the growth 

of industrial capitalism. Antitrust legislation was a response to the economic 

squeeze put on small farmers and businesspeople by the growth of the giant cor- 

porations. Consumer protection laws can be seen as substitutes for the informal 

controls that regulated commerce in more traditional societies. Legislation reg- 

ulating political campaigns formed part of an effort to maintain and improve 

democratic institutions in the face of the growing centralization of economic 

power. Worker and environmental protection legislation can be traced to the 

recognition of the dangerous side effects of industrial technology. But such prob- 

lems do not automatically generate new laws. Rather, legislative change comes 

about as a result of the conflict between organized groups reflecting many di- 

vergent interests. 

Most legislation concerning white-collar crime has been the product of the 

struggle between popular mass movements (with occasional support from some 

segments of the upper class) and well-entrenched elites. The efforts of the anti- 

monopoly, populist, consumer, and environmental movements all fit a similar 

pattern. At first, the reformers encounter a stone wall of elite opposition that 

frustrates their efforts. But if the movement is able to take advantage of such fac- 

tors as well-publicized disasters and scandals, widespread popular support, and 

effective organization and leadership, it may ultimately win passage of new leg- 

islation. Yet even when elite interests fail to defeat reform legislation, they still 

exert great influence in shaping its final form. 

The prohibition of such activities as embezzlement and industrial espionage 

followed a different pattern, which might be called “reform from the top.” Because 

the changes were initiated by elite interests, they did not require popular pressure 
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for enactment. Indeed, many reforms arose from new judicial interpretations that 

involved no changes in statutory law at all. When new legislation was enacted, 

the legislative process generally occurred with a minimum of public involvement 

and without great media attention. 

The enactment of laws is not, as it is so often pictured, the end of the strug- 

gle for reform; it is the beginning. The same interests continue their conflict, this 

time over control of the enforcement process; and in this second struggle, elite 

interests are in an even stronger position than they are in the legislative arena. 

Despite the elite’s power to manipulate the media, the political process is far more 

open to public view than the enforcement bureaucracy, and the voting power 

of the masses may help counter the political influence that inevitably flows from 

vast concentrations of wealth and power. However, the popular appeal of re- 

formist movements is of considerably less strategic significance in influencing 

the enforcement process. 

A comparison of the treatment of white-collar criminals and street criminals 

demonstrates the justice system’s double standard. For one thing, white-collar 

criminals are much less likely to be arrested. And even if they are arrested and 

convicted, they typically receive lighter punishment than those who have com- 

mitted street crimes of equal severity. Despite this overall pattern of leniency, many 

individual white-collar criminals do receive jail sentences or other meaningful 

punishment; but that is less often true of those involved in organizational crimes. 

Those who work to illegally promote the interests of their powerful corporate 

employers are commonly given nothing more than a warning or an order to stop. 

Many times, when punishments are meted out they involve only fines that do 

not even equal the profit the offenders made from their crimes. But with all this 

said, it is true that punishment handed out to white-collar offenders has slowly 
been growing more severe over the years. 

The reasons for the double standard of justice can be traced to the great struc- 

tural advantages enjoyed by white-collar criminals. For one thing, the organiza- 

tion of the justice system favors the white-collar criminal. The investigation of 

occupational crimes is usually left in the hands of small, understaffed fraud units 

in the offices of state or local prosecutors, whereas local police departments with 

much greater investigative resources largely ignore the problem. Influential pro- 

fessions such as law and medicine have won broad powers of self-regulation that 
often serve as a shield against outside “interference” from the criminal justice 
system. Finally, most white-collar defendants in criminal or civil court enjoy the 
advantages of wealth, prestige, and the best legal representation. 

The responsibility for dealing with most corporate crimes has been shifted 
away from the criminal:justice system to specially created regulatory agencies 
that are more inclined to negotiate cooperative settlements than to pursue tough 
criminal sanctions. Moreover, elite interests have generally been successful in 
preventing the allocation of sufficient resources to those agencies to enable them 
to carry out their legislative mandates effectively. Regulatory agencies are almost 
always underfunded and understaffed, especially in comparison with the vast 
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resources at the disposal of the corporate offenders they must police. In crimi- 
nal cases, organizational offenders also benefit from the individualistic bias of our 
legal system, which often makes it necessary to sift through complex networks 
of organizational interactions to prove the criminal intent of each individual 
defendant. 

Compared with other offenders, the social and political power of corporate 
criminals puts them in an entirely different position vis-a-vis the justice system. 
Corporate criminals often have the strength to fend off, wear down, or even over- 
power the enforcement effort. Delaying tactics have proven to be one of the 
corporate criminal’s most effective strategies. Whereas the strength of the en- 

forcement effort waxes and wanes with changes in the political climate, the profit- 

seeking private corporation never wavers in the pursuit of its own interests. Thus, 

corporate criminals seek to delay legal proceedings as long as possible, while 

waiting for a change in the political climate that will let them off the hook. In 

some Cases powerful corporate criminals use direct intimidation, threatening to 

close a large plant or to move overseas if enforcement agencies do not adopt a 

more “reasonable” attitude. In other cases, they attempt to corrupt individual 

officials with the lure of high-paying jobs in private industry, big campaign con- 

tributions, or sometimes outright bribes. 

Secrecy is one tool used by white-collar and street criminals alike, but white- 

collar criminals (and especially organizational criminals) enjoy some important 

advantages in its use. For one thing, the victims of white-collar crime are often 

unaware of the causes of their problems and thus cannot complain to enforce- 

ment agencies. Another major advantage enjoyed by organizational criminals is 

the wall of secrecy that corporations and government agencies build to protect 

themselves from outside scrutiny. In many cases there is a legitimate need to 

protect sensitive information, but the same security measures can also serve to 

conceal illegal activities. 

It would be easy to conclude that the principal cause of white-collar crime is 

the offenders’ belief that they run little risk of significant punishment, but the 

matter is a good deal more complex than that. It is as necessary to explain the 

offenders’ motivations and the structure of illicit opportunities as it is to account 

for the failure of the mechanisms of social control. Certainly, no single factor can 

account for the complex interrelationships between the social-psychological 

and structural variables that lie at the root of the problem of white-collar crime. 

On the social-psychological level, individuals are pushed toward white-collar 

crime by the same craving for money and success that motivates so many other 

crimes. Such motivations are often combined with the pressures exerted by 

occupational subcultures or superiors that encourage or even demand illegal ac- 

tivities. The occupational subculture in many urban police departments, for ex- 

ample, requires officers to participate in some degree of petty corruption if they 

want to be considered “one of the gang.” Similar pressures are often brought to 

bear on government or corporate employees to carry on criminal activities for 

the sake of their organizations. 
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The combination of such motivations can create strong psychological pres- 

sure to become involved in white-collar crime; however, a belief in moral or eth- 

ical principles often generates a powerful contravening force of its own. Thus, 

the way an individual resolves this conflict will obviously have a great influence 

on his or her potential for criminal behavior. White-collar offenders use a variety 

of common rationalizations to neutralize those ethical standards and maintain 

a positive self-image despite their deviant behavior. Typically, they justify their 

behavior by telling themselves that no one is really being harmed by their ac- 

tivities, that the laws are unjust, that some criminal activities are necessary for 

economic survival, that everybody else is doing it, or that they deserve the extra 

money their crimes produce. 
Although many criminologists are content with such personal explanations, 

the origins of these psychological processes lie in the structure of contemporary 

industrial society. The desire for wealth and success, more than merely an indi- 

vidual personality trait, is part of the culture of competition found to one degree 

or another in all industrial societies. These societies generate large economic 

surpluses and are characterized by high degrees of inequality; yet, unlike agri- 

cultural societies, they have considerable social mobility. Great importance is 

given to material well-being in these societies, and personal wealth is a key de- 

terminant of social status. This combination inevitably encourages the desire to 

outdo one’s fellows in the accumulation of material goods and the symbols of 

success that lie at the root of so many white-collar crimes. 

The political economy of industrial capitalism and the diverse interest groups 

it creates also structure the definitions of criminal behavior. Once the laws and 

the enforcement priorities have been set, structural variables determine the dis- 

tribution of the most attractive opportunities for white-collar crime. Thus, crime 

rates in the pharmaceutical and automotive industries are high because the dan- 

gers associated with their products create strong public pressure for government 

regulation and, thereby, the temptation to violate those regulations. In a more 

general way, the demand for profitability, which the economic system places on 
all private businesses, is a primary motivation for organizational crime. A busi- 
ness must make profits to survive and prosper, and criminal activities often pro- 
vide an effective way of making those profits. Criminal opportunities also vary 
greatly from one occupation or structural position to another, as they do between 
the genders. 

LTS LL AT LS TL SI ET SE TAT Ea STS ASRS 

What Can Be Done? 
RCE SS NUT tee EEE SERRE OEE AOR, SENS PR OS LR PEELS TT EEE OEE ANSE Nope are aR 

Crime, as Emile Durkheim pointed out long ago, is inevitable in modern soci- 
eties. The function of criminal law is to create crime by branding certain people 
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and certain behaviors as deviant. A law that no one broke would be an unnec- 
essary law. Thus, a certain amount of white-collar crime is inevitable in any so- 
ciety that bases its legal system on universal standards that apply to all social 
strata. But as we have seen, the incidence of white-collar crime goes far beyond 
this inevitable minimum. No other kind of crime—indeed, few problems of any 
sort—can even approach the hundreds of thousands of lives and billions of dol- 
lars lost every year through white-collar crime. 

The aim of this final section is to explore some of the ways of dealing with 
this pressing problem. Although its conclusions are based on the preceding anal- 
ysis, a crystal ball is not part of the standard inventory of sociological tools. The 

sociology of deviance has shown the unexpected damage done by past efforts 

to deal with such problems as drug use and prostitution through criminal law,! 

and there are no guarantees that any of the following proposals would have the 

desired effects. Yet there is good reason to believe that the growing body of re- 

search into the problem of white-collar crime can help us avoid the mistakes made 

by the moral crusaders of the past. 

Ethical Reforms 

When we hear news reports about some heinous new crime, the easiest response 

is to blame it on the moral failings of the criminal. By branding the offender as 

one kind of deviant or another, we avoid recognizing our own antisocial impulses 

or the ways we participate in the social arrangements that produce such acts. 

Sociologists have long opposed such one-sidedly individualistic explanations, 

which are especially suspect when applied to white-collar crime. There is no 

denying that an individual’s moral and ethical standards are society’s first line 

of defense against all sorts of criminal behavior. The problem is the failure to 

recognize that those standards not only are the result of the personal decisions 

of countless autonomous individuals, but also are the product of the cultural 

and social organization of our society. Thus, any successful effort to strengthen 

our ethical standards must focus on cultural and structural changes as much as 

on individual actors. As long as the values of competitive individualism domi- 

nate our cultural horizons, there is little likelihood that ethical reforms can be a 

very effective tool in the battle against white-collar crime. This does not mean 

that the numerous proposals aiming to promote more ethical behavior are with- 

out merit. However, their greatest chance for success is within the context of a 

direct challenge to the legitimacy of the values of competitive individualism. 

One proposal comes from Melvin DeFleur, who argues that “because it is im- 

possible to police everyone . . . a reduction in illegal corporate behavior depends 

on the development of stronger codes of ethics in business.”* But how can that be 

done? He makes three recommendations: (1) Courses in ethics should be made 

mandatory in business schools, (2) trade associations should establish uniform 

ethical codes for each industry, and (3) individual corporations should make sys- 

tematic efforts to develop ethical codes and instill them in their employees. To 
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more structurally oriented sociologists these recommendations appear rather 

naive, for it is hard to imagine that a single college class, or even a series of them, 

would be likely to stimulate achievement-oriented young managers to defy the 

expectations of the organizations on whose approval their futures depend. It is 

equally difficult to imagine that an industry trade association would promulgate 

any standards of behavior that run counter to the financial interests of its mem- 

bers, or that the members would follow the standards if they did. High-sounding 

codes of ethics may make for good public relations, but by themselves they are 

unlikely to have any effect on the “ethical climate” of the government or the busi- 

ness world. After making a careful statistical comparison of corporations with 

codes of ethics with explicit penalties, corporations with codes but without penal- 

ties, and corporations with no codes at all, M. Cash Mathews concluded that “it 

just didn’t make a difference.”% 
More structurally oriented criminologists argue that ethical standards will 

change only when the structural rewards for unethical behavior change, and that 

what is necessary is some way to make ethical behavior more rewarding than 

criminal behavior. The most obvious course of action would be to increase the 

civil and criminal penalties for such offenses, and we will examine those alterna- 

tives in the following section. Christopher Stone and Donald R. Cressey, among 

several others, have proposed another approach—the creation of a public award 

to be given to corporations that maintain high ethical standards.* Such awards 

would be highly publicized, and corporations would be encouraged to use them 

in advertising campaigns. Corporations that fail to meet ethical standards would 

then face negative publicity, especially since their competitors would be free to 

advertise their ethical superiority. This proposal still leaves many unanswered 

questions concerning the nature of those ethical standards and the best ways to 

evaluate corporate performance, but it does merit further study. A similar pro- 

posal made by W. Brent Fisse would use publicity as a sanction against corpo- 

rate offenses. However, instead of a public award, Fisse calls for new legislation 

requiring convicted corporate offenders to pay for advertising that would inform 
the public of their offenses.® 

Because occupational criminals are not supported by large impersonal orga- 

nizations, individual ethical standards are probably more important in control- 

ling their behavior. Tougher punishments would once again be helpful, but there 
are limits to the effectiveness of even a well-organized and well-financed crim- 
inal justice system. As long as the culture of competition remains a central part 
of our society, the level of occupational crime is likely to remain high. There are, 
however, some ways that the criminogenic elements in occupational subcultures 
might be more directly attacked. Our analysis suggests, for example, that the at- 
tempts at police reform that usually occur after each corruption scandal ought 
to give central importance to changing the occupational subculture of the de- 
partment. Although providing better training programs for new officers and hir- 
ing top managers with a fervent opposition to even the most minor corruption 
could certainly help, it is likely that long-term cultural changes can be achieved 
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only by encouraging large numbers of officers who have accepted the old sub- 
cultural norms to resign or retire, and by dissolving or reforming organizational 
units with a particularly strong reputation for corruption. Professional subcultures 
are generally less amenable to such changes, and they are probably best reformed 
from within by focusing more public attention on the examples of unethical pro- 
fessional conduct and challenging more reputable practitioners to do something 
about it. 

Enforcement Reforms 

Of all the reforms discussed here, the idea that white-collar criminals must be 

more severely punished is probably the most widely accepted. Of course, one of 

the reasons for this belief—that all criminals should be given their “just deserts” 

and that white-collar offenders have been getting off too lightly—has little to do 

with preventing crime.® Although most criminologists advocate strong enforce- 

ment as a means of deterrence, there has been very little research about how 

effective a deterrent our current enforcement efforts against white-collar crime 

actually are. What little research there is does not indicate that deterrence has 

been very effective.’ There are, however, many different proposals for improv- 

ing the situation. Foremost among these suggestions are the calls for greater re- 

sources and new priorities for enforcement agencies, a greater effort to isolate 

those agencies from outside political pressures, and legislation that is less am- 

biguous and easier to enforce. 

The data given in Chapter 4 clearly show the need for more resources. Regu- 

latory agencies and prosecutors are often hopelessly outmatched by their cor- 

porate opponents, who command larger and more skilled legal staffs and much 

greater financial support. There are too few government inspectors to detect 

more than a small fraction of the pollutants illegally released into the environ- 

ment, and the same is true of occupational health and safety hazards and dan- 

gerous consumer products. Regulatory agencies even lack the resources to test 

all the potentially dangerous substances so that appropriate regulations can be 

promulgated. To remedy this situation, regulatory and enforcement agencies must 

be given substantial increases in their budgets. Certainly, funding at twice or 

three times the current levels would not be out of line with the importance of the 

problem. The most pressing needs are for larger research budgets to permit reg- 

ulatory agencies to actively search out threats to public health and safety before 

disaster strikes; for substantial increases in the ranks of investigators and pros- 

ecutors; and for higher pay for the legal, medical, and scientific personnel who 

now are often lured away to better-paying jobs in private industry. Greater sup- 

port is also needed for the local agencies that bear the primary responsibility for 

dealing with occupational crimes. 

An increase in resources must be accompanied by a greater effort to insulate 

enforcement agencies from undue political pressure. Although there appears to 

be no certain way to achieve that end, several possibilities have been suggested. 
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First of all, along with an increase in pay, the employees of regulatory agencies 

could be required to sign an agreement, backed up by explicit legal penalties, 

promising never to work for any of the firms that fall under their regulatory juris- 

diction. Currently there is a two-year moratorium on such employment changes, 

but many believe that a longer time period is necessary and that regulatory agen- 

cies would be better off without an employee who would refuse to sign such an 

agreement. Second, to defuse the threat of punitive budgetary cutbacks for agen- 

cies that offend powerful special interests, as well as to lighten the financial bur- 

den on the public, enforcement and regulatory agencies could be made more 

self-supporting. This could be accomplished by legislation requiring that con- 

victed offenders pay the full cost of the government’s investigation and prose- 

cution. This money, along with any punitive fines, would then be turned over to 

the agencies involved in the case. An alternative approach would be to assess 

special fees on the firms in industries that require a high level of supervision, 

such as chemical manufacturing or banking. 

The system of fines and penalties for the individuals involved in white-collar 

crime has been significantly revamped in recent years. The general guidelines 

created by the U.S. Sentencing Commission have resulted in an increase in fines 

and jail sentences for many types of white-collar offences, even though the typ- 

ical offender is still only receiving a fraction of the sentence given for compara- 

ble street crimes.® Other legislative changes have also been made in recent years. 

The penalties for corporate fraud, for example, were increased as a result of the 

wave of public indignation following the financial scandals at such corporations 

as Enron and WorldCom. The Sarbanes Oxley Act of 2002 doubled the maximum 

jail time for executives who commit mail or wire fraud to ten years, created a new 

crime of securities fraud, and provided prison terms up to five years for chief ex- 

ecutives and financial officers who certify false financial reports.9 Such penalties 

are Certainly severe enough to deter potential white-collar offenders, if they actu- 

ally believe they are likely to receive them, but that unfortunately is seldom the 

case. As we have seen, no action is taken against the vast majority of offenders, 

and those who are the object of prosecution are often able to negotiate some 

kind deal with the enforcement bureaucracy that results in a lighter punishment. 

The treatment of organizational offenders is far more lenient. Time and again, 

the penalties given corporations have not even equaled the profits made from 
their crimes, much less posed a credible deterrent. Some have argued against the 
imposition of large fines and financial penalties because they may force some 
offenders into bankruptcy, thus punishing the innocent along with the guilty. In 
fact, there seems little doubt that financial penalties based on a realistic estimate 
of the damage done by organizational crime would indeed cause some firms to 
go bankrupt, as occurred to the A. H. Robbins and Manville Corporations as a re- 
sult of the civil actions by their victims. But there are good grounds for believ- 
ing that such an event would ultimately work to the public good. Although some 
workers might lose their jobs, the assets of bankrupt firms do not vanish; they 
are purchased by other businesses. Most of the workers probably would be quickly 
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rehired—hopefully, by a more reputable employer. If necessary, new legislation 
could be enacted mandating the bankruptcy courts to take special action to pro- 
tect the interests of the workers in such cases. Stockholders would suffer a more 
permanent loss, but that is part of the risk investors take when they buy stocks 
rather than invest in more secure investments such as insured bank accounts. The 
example of a major corporation being forced into bankruptcy because of the le- 
gal penalties for its criminal behavior could pose a powerful deterrent to other 
offenders, and it might also spur stockholders to monitor the activities of man- 
agement more closely. 

One way to minimize the problem of a legal action that inadvertently harms 

innocent people is to focus more heavily on the prosecution and imprisonment 

of the executives responsible for corporate offenses. The weakness in this approach 

lies in the great difficulty prosecutors have in proving that a specific individual 

was responsible for a particular corporate crime. But there is little doubt that a 

credible threat of prosecution and imprisonment would be an extremely pow- 

erful deterrent to most high-status offenders, who seldom see themselves as 

criminals and often place great importance on the public esteem they enjoy. 

According to the polls discussed in Chapter 4, the public is most concerned 

about white-collar crimes that cause direct physical harm to people. It therefore 

makes sense to give such crimes as environmental pollution, occupational safety 

violations, and the manufacture of unsafe products a high priority in the en- 

forcement effort. According to those same polls, the public believes that such 

violent white-collar crimes deserve punishments at least as severe as those given 

for violent street crimes. A much more vigorous effort is therefore needed to in- 

vestigate, prosecute, and imprison violent white-collar offenders. For example, 

a greater volume of cases is necessary to establish clear legal precedents for the 

prosecution of negligent corporate executives for manslaughter and murder and 

to make such legal actions a routine and expected response to violent organi- 

zational crime. 
Another promising approach to corporate crime focuses on incapacitation 

rather than punishment. The idea here is that after a corporation is convicted 

of a criminal offense, the judge would place it on probation and restrict its free- 

dom of action so that it can no longer carry on its criminal activities. For exam- 

ple, the judge might seek to penetrate the organizational shell of the corporate 

offender by placing enforcement agents in a position to prevent it from repeat- 

ing its crimes. Under such a strategy, a firm that has committed repeated en- 

vironmental violations would be required to pay the cost of hiring enough 

government inspectors to continually monitor the firm’s compliance with the law. 

For such a system to function effectively, it would probably be necessary to ro- 

tate the inspectors periodically to prevent them from becoming too closely iden- 

tified with a single firm. Other possible forms of corporate incapacitation include 

requiring a firm to divest itself of particularly crime-prone divisions or lines of 

work, or in the most extreme cases, imposing corporate capital punishment (.e., 

a judicial order dissolving the corporation). As in the case of the fines discussed 
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earlier, some of these actions carry the potential to harm innocent people along 

with the guilty, and care must be taken in crafting a response that is appropriate 

to each individual case. However, the argument that a corporation should not 

be punished for its crimes because it would cause financial harm to others makes 

no more sense than the argument that a convicted murderer should go free be- 

cause his incarceration would cause his wife and children to suffer.1° 

A different approach to prevention is to enact legislation creating a system of 

licensing for executives of the major corporations, as there is in the other pro- 

fessions. Such a license need not be difficult to obtain. A simple test on the le- 

gal and ethical requirements of corporate management would be sufficient. The 

main value of this licensing system would be to create a mechanism for disbar- 

ring corporate officers who violate their ethical obligations to the public or to the 

corporation itself (as in the case of embezzlement). A special regulatory agency 

might be established to hear the cases against individual executives. If the evi- 

dence warranted, the hearing officer would be empowered to prohibit an offender 

from working for any major corporation for a fixed number of years. Although 

many disbarment cases would undoubtedly be appealed to the federal courts, 

such a procedure would provide a means of sanctioning executive misconduct 

without having to prove criminal intent. 

As we have seen, the system of self-regulation that already exists for the pro- 

fessions such as law and medicine has proven woefully inadequate to the job. 

The fundamental problem is that the organizations created to regulate profes- 

sional conduct are dominated by the members of the same profession they are 

supposed to be regulating. The best way to deal with this problem is to restruc- 

ture the entire system of professional licensing so that its primary responsibility 

is to the public, not the professionals. States might, for example, be encouraged 

to create a consolidated Bureau of Professional Licensing, staffed by full-time 

examiners and investigators and headed by an elected administrator. 

One largely untapped resource in the battle against organizational crime can 

be found in the outside auditors that publicly traded firms must hire to exam- 

ine their financial reports. These auditors are in an excellent position to uncover 

many types of corporate illegalities. However, the American Institute of Certified 

Public Accountants, along with most individual practitioners, has traditionally 

held that “the normal audit arrangement is not designed to detect fraud and can- 
not be relied upon to do so.”!! The attitude of most accounting firms is reflected 
in the following statement by one member of a major firm concerning its re- 
sponsibility to report bribery payments: “We are not required to audit below the 
normal levels of materiality in search for illegal payments. Our responsibility in 
this connection is to our‘clients. It does not extend to informing the SEC about 
immaterial payments if we find them. We are not police for the commission.” !2 

Auditors may not be policemen, but increasing pressure is being brought to 
bear on them to guarantee the honesty of their audit reports. The bankruptcy of 
Arthur Andersen because of its complicity in Enron’s accounting schemes sent 
a clear message to the accounting profession, as did the Sarbanes-Oxley Act of 
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2002. This bill restricted the kinds of lucrative consulting services that firms like 
Arthur Andersen provided for the companies they audited, and it set up a five- 
member board to oversee the accounting industry. Although these reforms and 
the attention brought by the wave of financial scandals in early part of the twenty- 
first century will undoubtedly have some important short-term impact, the same 
old problems are likely to resurface in the years ahead. The fact is that outside 
auditors still face a built-in conflict of interest. Although an individual auditor’s 
employer may be an independent accounting firm, that firm is still paid by the 
corporation whose books he or she is examining. A firm that gains a reputation 
for “overzealousness” in checking for corporate illegalities runs the risk of losing 
many important clients. 

As a result, although outside auditors are in a unique position to assist law 

enforcement, they have seldom seen that to be their role. A few basic reforms 

could greatly enhance their role in protecting the public from corporate fraud. 

For one thing, auditors could be legally required to actively search out fraud, de- 

ception, and indications of other illegalities in corporate financial statements 

and to report all suspected problems to enforcement agencies. But in order to 

carry out this new role, the accounting firms will have to be insulated from their 

clients’ financial pressures. To achieve this goal, major corporations could be 

required to pay an audit fee to a government clearinghouse, which would then 

select the firm to do the actual audit so that the auditors would feel no undue 

pressure to compromise the integrity of their reports. 

Structural Reforms 

Criminologists have long held that the best way to deal with crime is to attack it 

at the source rather than to depend on the criminal justice system to punish the 

offenders after the fact—and that is exactly what proposals for structural reforms 

try to do. Yet these proposals are highly controversial, both because they arouse 

strong ideological disputes and, more important, because they threaten powerful 

vested interests. Nevertheless, this approach offers some of the most promising 

avenues for achieving long-range solutions to the problem of white-collar crime. 

Many proposals for dealing with organizational crime involve basic changes 

in corporate organization to reduce the incentives for illegal activities or at least 

to make such activities more difficult. Christopher Stone, among others, has pro- 

posed that public representatives be added to the boards of directors of all ma- 

jor corporations.!* These directors would have their own staffs and be charged 

not only with representing the public interest in the boardroom but also with 

supervising corporate behavior, hearing complaints, and uncovering corporate 

illegalities. In a variation on this idea, several European nations, including Swe- 

den and Germany, now require worker representation on corporate boards. Such 

workers’ representatives might well be combined with Stone’s public represen- 

tatives to further broaden the spectrum of interests participating in corporate 

decision making. 
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How effective would these new board members be at making corporations 

more responsible? Studies of the European experience have shown that worker 

representation on corporate boards has not brought radical changes in corpo- 

rate policies, for the new board members’ main concerns have been in the areas 

of job security and working conditions.'4 Thus, there is reason to doubt that, in 

itself, worker representation in corporate decision making would do much to 

improve the integrity of the business, discourage environmental pollution, or 

encourage safer products. Impetus for such reforms must come from public rep- 

resentatives. As long as stockholders continue to dominate corporate boards, 

the likelihood of major internal reforms will be limited. However, if the worker 

representatives and the public representatives worked together, and if their com- 

bined votes exceeded those of the stockholders, fundamental changes would be 

far more likely to occur. 
Ralph Nader’s Corporate Accountability Research Group has argued that stricter 

standards of corporate accountability can be imposed by means of the charter- 

ing process.!° If an individual state tried to impose tough new standards under 

the current chartering system, major corporations could simply move their head- 

quarters to another state that gave them a better deal. The Nader group there- 

fore proposed a system of federal chartering that would prevent corporations 

from playing off one state against another. Under this proposal the federal char- 

tering agency would require corporate boards to take a much more active role 

in guiding these firms. The boards also would be expanded to include worker 

representatives, and the corporations would be required to give the public much 

greater access to their records on such things as product safety research, plant 

emissions, and plans for factory closings. 

However it is achieved, a freer flow of information among top management, 

corporate directors, regulatory agencies, and the general public would help dis- 

courage corporate crime and make the enforcement agencies’ job an easier one. 

Too often, top managers and directors are able to cultivate selective ignorance 

about the criminal activities of their subordinates, the dangerous emissions of 

their plants, or the hazards of their products. Today corporate spokesmen who 

make false public statements that cause serious harm to others can avoid crim- 

inal liability for fraud simply by claiming that they honestly believed their state- 
ments to be true. 

One way to deal with this problem would be to require corporate decision 
makers to review explicit reports on such things as product safety research, en- 
vironmental pollution, and unethical practices. As those reports moved up the 
chain of command, officials at each level would be required to describe their ef- 
fort to conform to legal regulations and to report any knowledge they have of 
possible illegalities. After the reports had been signed by the corporate board, 
they would be given to an appropriate federal agency for legal review. In addi- 
tion to alerting enforcement agencies to possible problems, such a reporting Sys- 
tem would make it impossible for top managers to claim that they were unaware 
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that, for example, the statements made by the sales division were contrary to 
the findings of the research department. 

John Braithwaite has made another kind of proposal to provide a structural 
barrier to corporate crime. Whether by new legislation, by court order, or by vol- 
untary corporate reform, Braithwaite argues that those assigned the responsi- 
bility for keeping a corporation in compliance with the law must be given greater 
strength within the corporation. Among other things, he suggests that compliance 
personnel be given a more professional status, a high-level ombudsman be 
established to hear complaints, reports be made directly to the chief executive 
officer in writing (thus “tainting” him or her with the knowledge of potential 
criminal activities), and corporate decisions about ethical and legal matters be 

written down to create a kind of “corporate case law,” which would then pro- 

vide a guide for employees who must make a difficult decision.!® 

A different approach to the control of corporate crime would be the selective 

nationalization of firms that have long records of criminal violations. National- 

ization may sound like an extreme measure, but all the government would have 

to do is buy up enough stock to gain a controlling interest in the firm. The old 

management would then be replaced by a new group of managers, who would 

be instructed to reform and restructure the corporation. After the reforms had 

been effected and the corporation was operating in a responsible manner, the 

government could sell its stock and return the firm to private ownership. A pro- 

gram of nationalization might also focus on industries rather than on indi- 

vidual firms. The rationale behind this approach is that some industries (e.g., 

petroleum) have such a long history of antitrust violations that they clearly are 

no longer regulated by the free market, and the government therefore needs to 

step in to protect the public interest. This could be done in several ways. All the 

firms in the industry could be nationalized—but that, of course, would produce 

even less competition, albeit with public instead of private control. A more at- 

tractive alternative would be to nationalize a single large firm and to use it to 

reintroduce competition into the oligopolistic industry. A third alternative would 

be to start an entirely new, government-owned firm to compete with the exist- 

ing oligopoly. 
On the whole, occupational crimes are not as amenable to structural solu- 

tions as are organizational crimes. But there are two important exceptions—oc- 

cupational crimes among government employees (discussed in the next section), 

and occupational crimes in the health-care professions. Our previous analysis 

has shown that the fee-for-service approach to payment lies at the root of a wide 

variety of crimes in the health-care industry. The motivation for performing un- 

necessary tests and treatments, for example, comes from the fact that physicians 

and laboratories are paid for each service they perform; thus, they are rewarded 

for “overdoctoring.” If the health-care system were to pay professionals on a 

salary basis rather than on the volume of services performed, the motivation for 

many offenses would be eliminated. 
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Political Reforms 

White-collar crime differs from most other types of crime in that there are so 

many promising proposals for dealing with it. There is little doubt that if some 

reasonable combination of the proposals discussed earlier were vigorously ap- 

plied to the problem, the incidence of white-collar crime would decline. The dif- 

ficulty in dealing with white-collar crime lies not so much in discovering viable 

responses but in winning their implementation. In other words, this is primar- 

ily a political problem that can be solved only by reforming the political process. 

The most urgent need is for radical changes in the present system of campaign 

financing. The fact that most politicians have to rely on campaign contributions 

from well-endowed special interests has clearly had a paralyzing effect on the 

battle against white-collar crime. As the aide to one presidential candidate put 

it when asked about his candidate’s position on corporate crime: “No Democra- 

tic presidential candidate has ever made corporate crime an issue,” because “the 

money will dry up.”!’ 
The simplest way to resolve this problem would be to create a system of 

federal and state financing for election campaigns. The current provision for 

matching funds in presidential elections is certainly an improvement over the 

old system, but it is only a halfway measure for a single office. It would be far bet- 

ter to provide complete government funding for all major elections. Each can- 

didate would be given the same amount of money to spend, and large blocks of 

free television and radio time could be set aside for the candidates to discuss 

the issues. The main difficulty in formulating such a system is to create a fair 

way to determine who is to receive government funds. On the one hand, a large 

number of frivolous candidates might run for office if no cost were involved. But 

on the other hand, the large, established parties currently in power might well 

write the campaign financing legislation in such a way as to exclude small-party 

candidates. Nonetheless, some fair system could certainly be worked out. One 

promising approach would be to require petitions with a minimum number of 

signatures to qualify for funding in the primary, and then to use the primary re- 

turns as the basis for funding eligibility in the general election. 

Another essential step toward reform is the provision of stronger protections 

for individual civil rights and the freedom of political expression. As we have seen, 
the government not only has established systematic programs for the surveillance 
of those who voice unpopular opinions or challenge the political interests of the 
elite, but has actually taken direct covert action to repress their political activi- 
ties. It would be helpful to have a new federal law explicitly criminalizing any 
activities on the part of government agents that interfere with the freedom of ex- 
pression. Although most such activities are already illegal, such a law would still 
have an important symbolic value. 

But because there is some question about how effectively the government can 
ever police itself, it is crucial that the public be given access to the broadest pos- 
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sible range of information about the government's activities. When a govern- 
ment agency begins an investigation of a political group, it should be required 
to notify the group of that fact. The activities of all government agents, operatives, 
and informants involved in such political cases should be periodically reviewed 
by a panel of federal judges to make sure that the government is staying within 
the bounds of the law and the standards of ethical conduct. Individuals should 
be given speedy access to all files kept on them by public or private organizations, 
without having to take costly legal action. All citizens should also be able to have 
inaccurate information removed from their files and be guaranteed the right to 
sue for any damages caused by the dissemination of false information. Perhaps 

most important, much stronger laws should be enacted to give the public and 

the media the greatest possible access to information about the activities of the 

government. The federal government creates millions of “secrets” every year that 

are exempt from the disclosure provisions of the Freedom of Information Act.!8 

The government’s ability to cloak its activities behind a veil of secrecy needs to 

be greatly reduced. 
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A Concluding Note 

This book must convey a rather dismal picture of the world to most of its read- 

ers. The repeated examples of respected men and women using the most un- 

scrupulous means to enlarge already ample fortunes, of major corporations’ 

indifference to the injuries and deaths they cause innocent people, of the gov- 

ernment’s violations of human rights, and of the weakness and corruption of the 

enforcement effort certainly cast our society in a dark light. 

It is the responsibility of the sociological enterprise to probe the depths of so- 

ciety’s problems, and such an endeavor is unlikely to produce comforting results. 

Good sociology often contains a disquieting glimpse behind the social illusions 

we erect to conceal unpleasant realities. It is nonetheless true that there are 

countless honest corporate executives, diligent government servants, and ded- 

icated professionals who have been ignored in these pages. Social problems are 

not, however, created or resolved on the basis of the personal moral character- 

istics of individual decisions, but by the social conditions that underlie them. 

In the last analysis, the problem of white-collar crime is one strand in a seam- 

less web of social relations that transcend the neat categories sociologists create 

to contain them. The kinds of changes necessary to provide a permanent solu- 

tion will require a major restructuring of our social and economic relationships. 

If such changes are made, they will not come about because of the problem of 

white-collar crime alone, but because of a confluence of many social forces 
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pushing in the same direction. The one thing that is certain is that our social re- 

lations will indeed change—but only time will tell if those changes will leave us 

with a more humane society. 

Review Quest 
LESNAR WUE 

¢ Briefly summarize the problem of white-collar crime and its causes. 

¢ Describe some of the proposals for dealing with the problem of white- 

collar crime and evaluate their possible effectiveness. 
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